Dedication

This research study is dedicated to all the victims/survivors of gender-based violence and the activists who have committed themselves to addressing this pervasive problem.
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Foreword
By Lesley Ann Foster

It is a great pleasure to be able to share the findings of the Masimanyane Women’s Support Centre research project on Violence Against Women. This Exploratory study was conducted in the central region of the Eastern Cape and documented the experiences of women reporting gender-based violence to the criminal justice system. It investigated the response of the system to victim–survivors.

Policy makers largely use scientific research as the main information base. Exploratory studies provide information on the understanding and perception of communities in relation to the issue being researched. This kind of information is indicative of the mood within communities and can play a vital role in shaping the strategies to be used to influence policy as well as raising community awareness and / or response.

The South African government has made a strong political commitment to addressing gender-equality. It has born out this commitment by developing powerful policies, programmes and national machinery. With regard to Violence Against Women, changes are visible as in the minimum sentencing for rapists of children, the new Domestic Violence Act that provides better protection for women, and the increase in the establishment of support services for victim/survivors of gender-based violence. 

This study indicates that victim survivors of gender-based violence continue to suffer secondary victimisation by the health and welfare sector as well as from the criminal justice system.  Daily news reports speak of inadequate police investigations and insensitivity from all service providers. Members of the criminal justice system attempt to find ways of subverting the policies and frameworks set out to deal with rape and sexual crimes of all forms. 

It is clear that the reasons for the high levels of gender-based violence in South Africa run deep. It is to be found in our recent history as well as the strongly patriarchal nature of our society. For us to develop and sustain a democratic society, there has to be deep, rapid and fundamental change on a number of levels. We cannot legislate for change. Social justice and social change require more than laws and policies.

Violence Against Women in South Africa must be placed within an historical and political perspective and only appropriate attention to both these aspects is likely to provide significant change. The historical perspective must recognise the influence of apartheid in the present mindset of individuals, communities and society as a whole. 

The fragmentation existing within communities is indicative of the fragmentation of identity of individuals and the problems each of these fragmentations give rise to. We believe that one of the reasons why we are not seeing a change in attitude of the judiciary, or why rape and domestic violence is almost condoned at community level, is because we have not created adequate space in the transformation process for the acknowledgement of our past traumas and a lack of adequate and appropriate mechanisms for healing the pain which every single citizen in this country has been subjected to. 

We acknowledge the work of the Truth and Reconciliation Commission and applaud the efforts this body made to create some of the space that we are suggesting here. 

Zubeida Jaffer, in her book, How the Dutch Dealt with the Traumas of the Second World War, suggests some lessons for South Africa. She cautions against insufficient acknowledgement of the severity of the suffering of all the peoples of this country during the Apartheid years.  She points out the initial Dutch response to the traumas of the war saying  “Understanding and focussing on the past were seen to stand in the way of the thrust for economic reconstruction and recovery. The traumas of the past were to be obliterated in a flurry of activity to create wealth and prosperity for all”. Jaffer goes on to say that the Dutch discovered forty years after the war that the nation still held deep within its psyche the pain of their past and this had a profound effect on families and whole communities. It was eventually clear that the process of healing which a nation engages in must have balance, dignity and sensitivity appropriate to the profound issues being dealt with. We think that not enough has been done hence the high levels of fear, anger and frustration in our country. The culture of violence has its roots in our past and we therefore have to go back to that starting point to address the problems that we now face in all aspects of the transformation process, but more importantly in addressing violence against women. Such reflection will help us to re-look at the direction we have taken and the strategies we have developed to eradicate gender-based violence.

STRATEGIES FOR ADDRESSING VIOLENCE AGAINST WOMEN

In order to sustain a democratic society, Public Education programmes are required for the widespread teaching of human rights and the principles of democracy. Teaching human rights is far broader than a simple intellectual knowledge of the Constitution and legislative processes. Primarily, it means instilling a deep-seated set of values that would be a foundation for responsible citizenship – values encouraging interest and involvement in larger social issues as opposed to mere self-centredness; values necessary to maintain a healthy democracy. 

At the moment large numbers of people in our country are standing on the sidelines watching the transformation process, criticising the attempts being made by government and excluding themselves from the process. Public education programmes have to be developed and made accessible in all the languages of our country through the use of all forms of electronic and print media as well as radio. We can only bring about necessary change through a concerted, comprehensive and integrated accessible public education programme involving government and all of civil society.

 The most influential people in communities are as much a part of the body of people on the sidelines as the people on whom they exert influence. Community leaders such as religious leaders, school principals, and teachers, to name but a few, are responsible for moulding characters and developing community value systems and ethos. It stands to reason that they should be drawn very closely into all programmes for social change.

In addressing violence against women, the involvement of men is imperative. It is necessary for appropriate bodies to conduct an audit of work being done on men and masculinities in the country. A national forum should be established to discuss the issues in this area and in relation particularly to violence against women.

Too much of what we do ignores an important aspect of people’s lives and that is the aspect of spirituality which is more often referred to as self esteem and self worth. Spirituality is the essence of humanity. The bedrock of democracy is this aspect of human lives. This core of humanness / spirituality has been eroded in South Africa by the destructive systems of the past.  The destruction of identities has eroded spirituality and the sense of self-worth is one of the reasons why there are such high levels of violence, and why people are not able to access their rights today.

We are essentially hoping for change through superficial and material means instead of changing the ethos of society. We cannot leave out the spiritual dimension in a comprehensive effort for change. 

Feminist, Charlotte Bunch, points out that spirituality is too often seen as separate from the political or economic dimension, by both the spiritual and political movements. Spirituality has to be connected to where we are moving politically as well.  

The issue of Violence against Women best illustrates the need for a deep awareness of the necessity for working at developing the spirituality of individuals. The purpose of intervention to assist battered women is to make justice where there has been profound injustice. The injustice of women battering is brokenness done to the body and the spirit and to relationships. Justice making involves breaking the silence and allowing the truth to be told. 

What is crucial for government to recognise is that social movements will be the driving force to effect the changes. Fine-tuning of the old system is not adequate. We  have to focus our energies into transformation of society at all levels. We need policies and programmes which have depth and which aim to instil the values necessary to build and sustain a human rights culture and democracy.

In conclusion, Robert Theobold warns:

“We need to move in new directions and the longer we wait to develop them, the higher the costs will be.”

Lesley Ann Foster

Executive Director : Masimanyane Women’s Support Centre

.

Chapter One

Introduction

1.1    RESEARCH OBJECTIVES

In the same way that researchers of violence and the law struggle to draw conceptual analyses on abusive behaviour, women in abusive situations engage in identifying, rejecting or doing something about their situation. This exploratory study, in focusing on the experiences of victims/survivors of domestic violence and rape in the greater East London area, attempts to draw conceptual analyses of women accessing the Justice System. The designated area of study includes the immediate suburbs such as Cambridge, Buffalo Flats and Duncan Village.  Mdantsane is another designated area of study as it was part of the  former “homelands” or “Bantustans”.  This project therefore aims to impact on structures in society to provide the “space, time and resources” for victims/survivors to effectively challenge, engage and transform their situations.  The case files studied were for the period January 1997- December1997 as researchers wanted to look at cases that would possibly be finalised at the time of writing this report.

T

his research project, in utilising a narrative approach towards the issue of violence against women, attempts to analyse the experiences of women seeking assistance through the legal system.  This study also explores the criminal justice response to violence against women.  Through the illustrations of the narratives of individual women, focus group discussions involving women, the justice, health, police and social work sectors, the research would like to draw out themes that underlie violated women’s reluctance to use the criminal justice system.  In this way, Masimanyane hopes to assess and analyse the meaning and impact of the law in violated women’s lives.

Masimanyane’s work in the area of violence against women has revealed that such victims suffer secondary traumatisation and victimisation when using the criminal justice system.  The research project gathered evidence of the above to effectively point out the harms that women suffer in their use of the criminal justice system.  The knowledge thus gained from this exploratory study would feed into the policy changes in all sectors that deal with the issue of violence against women.

The primary objective of this research project is a proactive approach.  Therefore, an important purpose of the research project is to use it as a lobbying and advocacy tool to apply pressure on the provincial and national governments to take responsibility in addressing the issue of violence against women.  This will also include generating policy recommendations in order to develop an integrated, appropriate and sensitive justice system for the treatment and processing of cases of crimes against women.

1.2 LOCATING VIOLENCE AGAINST WOMEN WITHIN THE SOUTH AFRICAN CONTEXT

To speak of certain governments and established institutions as ‘the system’ is to speak correctly, since these organisations are founded upon the same structural relationships even when they have lost all other meanings and purpose. People arrive at a factory and perform a totally meaningless task from eight to five without question because the structure demands that it be that way.  There’s no villain, no ‘mean guy’ who wants them to live meaningless lives, it’s just that the structure, the system demands it and no one is prepared to take on the formidable task of changing the structure just because it is meaningless.

But to tear down a factory or to revolt against a government or to avoid repair of a motorcycle because it is a system is to attack effects rather than causes and as long as the attack is upon effects only, no change is possible.  The true system, the real system, is our present construction of systematic thought itself, rationality itself, and if a factory is torn down but the rationality which produced it is left standing, then that rationality will simply produce another factory.  If a revolution destroys a systematic government, but the systematic patterns of thought that produced that government are left intact, than those patterns will repeat themselves in the succeeding government.  There’s so much talk about the system. And so little understanding.

The extract above succinctly captures an institutionalised social system which, if contextualised within the growing violence against women sector in South Africa, “takes on a formidable task”, definitely demanding that the “systematic patterns of thought that produced” this epidemic be changed so that “these patterns” will be eradicated and never repeated in the years to come.  To locate the seriousness of violence against women within the South African context, one needs to focus on the general high levels of violence, which permeate our society.  The range of factors for violence varies from high levels of unemployment, displacement and dispossession of land and people, past oppressive government structures as well as a police and criminal justice system, which failed to provide a fair and just treatment to the majority of South African citizens. The institutionalised social and justice system was informed and shaped by the political rationalities of maintaining apartheid discourse and this impacted on the racial and gendered categorisations of people in South Africa which in itself became a terrain of political struggle.

The ideological and political hegemony within South Africa depended on “an ability to control the material context of personal and social experiences”
 and the “materialization and meanings given to money, time and space”
 had enormous significance for the maintenance of political power by the National Party.  In the same way in which the National Party, pre 1994, controlled and oppressed the majority of black people in South Africa, by denying them political, social and economic power, the issue of violence against women in this country needs to be deconstructed within the economic, social and political framework.  Thus, one needs to examine and question the extent of the structural changes in which time, money and space is allocated to addressing this issue.  The statistics, reasons and response of the police and justice system for women’s vulnerability to various forms of violence highlighted below and in the section on the findings in the greater East London area provide a challenge to the dominant ruling party, the African National Congress, in 1999.

The process in which the African National Congress government is engaged in presently, reflects the reconstruction of a society in which entrenched ideologies need to be reversed.  Entrenched ideologies and institutionalised power structures, be it explicit or implicit in nature, provides relatively little space in which to challenge hegemonic ideas on the social construction of gender.  Legislative changes and formulation of policies that address gender inequalities have been the first step toward which South Africa is beginning to set mechanisms in place to significantly contribute to the promotion of equality between men and women.

Violence against women has reached epidemic proportions in most countries.  South Africa has the highest statistics for violence against women in the world, for a country not at war.  It is estimated that one in every three women will be raped in her lifetime.  This means that more than 1000 women are raped daily in South Africa.  The Daily Dispatch reported on 17 September 1996 that more than 100 cases of child abuse (97% of them girls) are reported every day.  In addition, only 15% of reported rape cases get to court and of these about 32% are successfully prosecuted.
 The compilation of research statistics on violence against women in South Africa, undertaken by various group, and collated by NICRO, revealed the following: 

Domestic Violence in South Africa

· 1 in every 4 South African women or 25% of women in RSA are assaulted by their boyfriends or husbands every week (1995).

· Department of Justice estimates that one out of every four South African women are survivors of domestic violence (1997).

· In South Africa, 1 in every 6 women is abused by her husband or partner (1996).

· About 423 cases of violence against women are reported every month in the 4 magisterial districts of Wynberg, Cape Town, Athlone and Bellville.

· Prevalence of domestic violence against women was found to be 38.3% of which 65.2%, or 1 in 4, was perpetrated by the husband (1996).

· 1 in 4 South African women are victims of gender violence (1992).

Rape in South Africa

· 1 in 2 South African women will be raped in her lifetime (1991).

· 1997 reported rapes in the RSA = 52, 160 (a 2.58% increase over 1996).

· 7% of women who had been raped report to the police (1992).

· In 1993, of 27 056 rapes reported, only 8 998 were prosecuted and only 4 753 resulted in convictions or 17.5% (Human Rights Watch, 1997).

· Between 1993 and 1996, the number of rapes reported had doubled to 50 481, but with only 21 863 prosecuted, and only 4 100 convicted or 8.1% (450.7/1543 (1) Aug. 1997. Human Rights Watch).

Women are vulnerable to various forms of violence for several reasons:

· Because of being female, a woman can be subject to rape, female circumcision, female infanticide and sex-related crimes.

· Because of her relationship to a man, a woman can be vulnerable to domestic violence and intimate femicide. This reason relates to society’s concept of a woman as being the property or dependant of a male protector, father or husband.

· Because of the social groups to which she belongs, in times of war, riots and ethnic violence, a woman may be raped and brutalised as a means of humiliation directed at the group.

Gender-based violence tends to be invisible and is therefore difficult to deal with. Being invisible means that it is difficult to observe and measure, and secondly, that violence is trivialised and until recently has not been a political issue in many countries.
  In general, there are four mutually reinforcing factors which contribute to making gender violence invisible:

1. Violence against women has long been invisible because of the lack of statistics;

2. Violence against women is invisible because it is often confined to the domestic sphere;

3. Societies vary in the extent to which they regard violence as an acceptable means of conflict;

4. Gender violence tends to be invisible because the very threat of or fear of further violence may be sufficient to affect the victim’s behaviour. Often victims of violence do not report acts of violence to the police for fear of the repercussions.

The above understanding has shifted a long way from the 1960s/70s understanding of violence against women, which located this growing social crisis within an essentialist framework.
  Feminists, in the West, in the 1960s/70s and early 80s, who began to address and resist the essentialist explanation of sexual violence also had to confront deeply ingrained social beliefs.  Feminists, such as Catherine Mackinnon, Susan Brownmiller and Andrea Dworkin provide theoretical insights in relation to sexual violence.  Mackinnon locates “sexuality as the primary social sphere of male power” and Dworkin has argued (1981; 1985) that:

Sex, like everything else in a male supremacist culture, is constructed and defined in male supremacist terms.  Thus modes of oppression and enactments of domination and power including rape, torture and murder are themselves defined and understood as “sex” and used as a primary response or oppression.

New theoretical insights offered into the practice of violence against women have broadened the understanding of this growing phenomenon. These range from the control of women’s bodies, sexuality, reproduction and the oppressive system of patriarchal control steeped in tradition.  This has entailed viewing violence against women within the political, social, legal and psychological frameworks.  Within these frameworks, one needs to extend the various concepts imbued therein – these can range from power and control in explicit and implicit ways to the patriarchal nature of society and the institutionalised structures, which covertly accept patterns of behaviour.  However, one must begin to question the systematic forms of patriarchal oppression, which has encoded customs and traditions that justifies male authority and force, and which defines gender roles.  The politicisation of this practice has to be located within both local and global social structures.
  And as Mohanty argues:

Male violence must be theorised and interpreted within specific societies, in order both to understand it better and to efficiently organise to change it.

To add to Mohanty and Torres’s argument, an understanding also needs to be accompanied by changes in gender ideology and consciousness on the personal and political levels.  Whilst women the world over have challenged the hegemonic discourse which has tried to retain the rigid dichotomy, the reverse discourses offered by women to change the gendered aspect of violence against women is still an ongoing struggle.

Feminist lawyers and theorists have also questioned the impact that the law has on the realisation and meanings of justice, equality, security and autonomy for women.  Although the law makes claims to neutrality, objectivity, impartiality, universality and individualism – the reality is that these principles mask many forms of bias in practice, e.g. race, gender, class, sexual orientation and other sources of difference and disadvantage.
  

In undertaking this exploratory study, Masimanyane Women’s Support Centre is in agreement with Pirsig that, “to attack effects rather than causes; still leaves that system intact, and as long as the attack is upon effects only, no change is possible”.

In South Africa today, the remedy for violence against women is sought through changes in legislation and policies.  This solution is an attempt to attack effects as opposed to causes. It has been argued that the law is encapsulated in gendered language, which men have shaped, defined, interpreted and given meaning consistent with their understandings of the world and of people other than themselves. These men have almost exclusively been white, educated, economically privileged and unchallenged as to their language, definitions or understandings.  Their language is seen as neutral, objective, natural, rational and reasonable.  Their socialisation, education, thinking, experience and values permeate the legal system as the norms in law.  Women have been the subjects or targets of laws – but their nature, capacity and experience have been articulated from the male viewpoint – their voices have been silenced due to the subordinate position they occupy in all institutions – be it private or public.

 1.3  RESEARCH METHODOLOGY AND ACTIVITIES

The research was of a qualitative and exploratory nature and entailed primary and secondary data collection. Primary data collection comprised:

· life history interviews; 

· focus group discussions;

· case studies;

· open-ended, partly structured interviews with police officers, justice workers, medical personnel, survivors/victims and representatives of relevant organisations and institutions.

The study of court records as to how the investigation was carried out, what processes were followed and how victims who report cases of gender violence are dealt with.  To that end, the course of the case was followed and studied from the time of reporting to the time of finalisation of the case:

· study of Masimanyane files;

· study of court transcripts;

· study of case files.

Simple quantitative methods were used to get some insight in the prevalence of gender violence, numbers reported, prosecuted and convicted by collating and collecting data and statistics from:

· files of Masimanyane;

· database programmes – Masimanyane (on crisis and court cases);

· the police stations;

· magistrate courts;

· the press and other media publications.

Secondary data collection:

· inventory of information, reports and data from previous and current research   projects;

· study of publications in the press and other media;

· PEST exercise: scanning the political, economic, social and technological  environment as it affects violence against women.

The research is seen as a first phase in setting up and developing research on issues pertaining to violence against women in the Eastern Cape.  Further research related issues are needed to provide a comprehensive analysis of this problem.

Chapter Two 

State’s Response to Violence Against Women

2.1    POLITICAL AND LEGAL CONTEXT OF VIOLENCE AGAINST WOMEN IN SOUTH AFRICA
South Africa recently (2 June 1999) held its second democratic elections, which the African National Congress (ANC) won by a large percentage – one seat short of a two-thirds majority.  This is an overwhelming victory for the ruling party and confirms the confidence that the country has in government.  In the first five years of rule, the ANC led government has made powerful political commitments to addressing the problem of gender equality and to ensuring the advancement of women’s human rights in the country.

Equality is the cornerstone of every democratic society, which aspires to social justice and human rights.  The human rights of women demand an acknowledgement that violence against women is a human rights violation and hence serious consideration needs to be given to this issue.  The prohibition of discrimination on the basis of gender is entrenched in the South African Constitution in S9.

The South African government has pledged its political commitment to ensuring gender equality.  To this end, government stipulates that 30% of people in all tiers of government (local, provincial and national) must be women.  Further political commitment has been made by the ratification of various international instruments including CEDAW and the adoption without reservation of the Beijing Platform of Action.  In spite of the broad political commitment, the reality is that women are still denied equality because of the failure to implement the national machinery in a manner that achieves substantive equality for all women in South Africa.

The South African government has also committed itself to addressing violence against women through S12 (1)(c) of the Constitution, which expressly provides for the right to freedom and security of the person, including the right to freedom from all forms of violence from either public or private sources.  In addition, S7 (1) of the Constitution provides that the Bill of Rights “affirms the democratic values of human dignity, equality and freedom”.  S7 (2) of the Constitution requires the state to “respect, promote and fulfil” the rights in the Bill of Rights.

A holistic interpretation of the above sections of the Constitution leads to the conclusion that the state has a positive obligation to prevent and punish acts, which violate the rights of equality, dignity, freedom, and freedom and security from all forms of violence.

Although reliable statistics for violence against women are not readily available, both domestic violence and sexual assault are pervasive in South Africa, committed almost exclusively against women, and often in places where women should be safe, and often by men that women know.

Violence against women is a problem that affects women of all races, ethnic groups, classes and nationalities.  The subordinate position of women in society as a whole and within families contributes to their vulnerability.  There are political, legal, economic, social and technological factors contributing to violence against women.  The South African government fails to see how the many aspects and consequences of gender violence affect the economic, social, cultural and political aspects of society.  In an attempt to defer blame, violence against women is viewed largely as a legal issue, hence the perception that if legislation changes, the problem will be solved.

Sexual assault on girls and women in South Africa has emerged as a serious national crime. Various theoretical arguments have detailed the roots and nature of rape in various settings.  South African society is labelled the “rape culture” of the world, and provides shocking statistics of the chances of women and girls being raped every 2 minutes.  The horrific picture created around this label, “Rape Culture”, within South African society, is unacceptable in 1999, on the grounds of patriarchal institutions and structures, sexist relations, male power and the social, economic and political factors.  Various strategies, however, need to be initiated, to challenge the various theories posited, so that rape becomes a decreasing phenomenon.

More than 54% of the South African population are women and girl children.  The Development Bank of South Africa (1991) estimates that 56.4% of women are without income of any sort and as such, constitute the most deprived sector of the population.  At least 23.7% of the South African population (mainly Black African people) are said to live on less than 1 US dollar a day.  Furthermore, unemployment for women is 6% higher than men; domestic labour and other reproductive labour is obtained from women for which they are not adequately remunerated; and more than 34% of single parent households are headed by women and these households are poorer than male headed households.

The root of violence against women is deeply embedded in the socio-cultural and politically structured patriarchal nature of South African society.  Apartheid did not foster a culture of human rights.  Basic respect for fellow human beings is absent and huge imbalances between men and women exist.  Conservative religious beliefs entrench patriarchy and permeate South African culture.  Religious fundamentalism is on the increase.  Under the guise of “tradition”, women are subjected to practices such as female genital mutilation and witch burning.  Political tentacles of recent history, attributing less value to women than men, reach into the most basic unit of society, i.e. the family, and hence create the context that conflict in the home should remain in what they define as the “private domain”.  This attitude facilitates male brutality against female partners.

The economic advancement of women is hampered in many ways.  Some of the factors which hinder women’s empowerment are:  the low levels of literacy which hamper women’s access to technological advancement in South Africa; the lack of opportunities for skills acquisition; language proficiency and generally being unilingual in rural areas; less opportunities for girls to attend school; the situation of gender separation in schools; and the fact that affirmative action in the economic sector does not favour disadvantaged women.

The overview above provides a picture of the lived “realities” of the nature of South African society.  However, the South African government has begun the difficult process of setting mechanisms and structures within key departments to address this growing phenomenon. Constitutional changes, legislative remedies, change in policy and creation of structures is the process by which government is working at transforming and addressing the issue of domestic violence and rape.

2.2   NATIONAL MACHINERY TO EFFECT CHANGES
2.2.1   Constitutional Changes

The new Constitution, which came into effect on the 4 February 1997, has entrenched equality even more firmly in the country’s value system.  The founding provision, set out in Chapter 1 of the Constitution, asserts that the democratic state is founded on the values of:

a) Human dignity; the achievement of equality and advancement of human rights and freedoms; and

b) Non-racism and non-sexism

Among the important clauses of the Constitution for the advancement of gender equality are:

· The equality clause in the Bill of Rights, which says that “the state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth”;

· Affirmative action, provided for in the clause which states that “legislative and other measures” may be taken to “protect or advance” people who have been disadvantaged;

· The clause on freedom and security of the person, which states that everyone has the right to “bodily and psychological integrity”.  This includes the right to make decisions concerning reproduction and to security and control over one’s body;

· While the Constitution acknowledges the right to property; it states that “no provision may impede the state from taking legislative and other measures to achieve land reform or equitable access to natural resources to redress the results of past racial discrimination”. This clause is crucial to one of the most disadvantaged groups of women – rural women dispossessed of access to land by both apartheid and tradition;

· The Constitution states that where there is a conflict between customary law and the Constitution, the Constitution will take precedence;

· The Constitution provides for socio-economic rights by committing the state to take “reasonable legislative and other measures, within its available resources, to achieve the progressive realisation” of the right to adequate housing, health care services, food, water and social security;

· The Bill of Rights states that everyone has the right to basic education and further education, which the state “must take reasonable measures to make progressively available and accessible”

· The Bill of Rights expressly provides for the right of freedom and security of the person, including the right to freedom from all forms of violence  from either public or private source.

Whilst our Constitution entrenches the idea of equality, democracy and non-racism, the women question and a gender analysis has only recently occurred in the South African context.  The concept of gender is a category of analysis within the discourse of state theory in South Africa and is being addressed in policy documents.  However, the focus for the mobilisation of interests that is central to gender politics on a larger scale within civil society needs to be addressed to allow new political possibilities.  The creation of special structures such as the Office on the Status of Women etc. demands the state’s power to regulate, exercise power and claim a major stake in gender and sexual politics.
  Thus, the “state becomes the focus of interest-group formations and mobilisation in gender and sexual politics”.

In South Africa, these interest group formation and mobilisation on the activities of the state and its accountability to civil society saw the emergence of a robust and varied civil society, including numerous grassroots organisations forged and consolidated in the 1980s.  Thus, if the state has created special structures to regulate, exercise power and claim a major stake in gender politics – there is a definite need to assess and analyse the extent to which the human rights of women in South Africa is being implemented at a practical and strategic level.

At a practical and strategic level, the government has made substantial legislative changes within its Constitution, has devised policies and created structures to address discrimination against women and focussed specifically on violence against women.  

2.2.2   Legislative Remedies

Before 1993, the civil remedies obtainable to victims of domestic violence included the Peace Order, Supreme Court Interdicts, Divorce and Actions for Damages.  The latter three remedies were expensive in terms of time, money and emotions and did not necessarily provide relief.
  As noted by the Human Rights Watch Report: 

The peace order merely constituted a warning and has no provision for automatic arrest or prosecution if breached, although the court may order the recognisance forfeited if the order is not obeyed, which then has the effect of a civil judgement.  If the person complained of refuses to give any recognisance to keep the peace at the initial hearing, the magistrate may order him to be committed to prison for up to six months.

The winds of political change in 1993 also had an impact on the position of women in the areas of discrimination, domestic violence and equal opportunities.  The Prevention of Family Violence Act 133 of 1993 came into effect in December 1993 and was viewed with cynicism by many women advocates as a politically expedient gesture by the Nationalist government to attract the female vote in the 1994 elections.  As Fedler points out, the Act was:

Not accompanied by government funding for support structures or by programmes to address gender bias in the police and court system.

The reality was that the relevant judicial role players, the public and the police were not educated on the Act and hence there was ignorance of the law by the police, and different interpretations of the Act by judicial officers who had to implement the law.
  The 1993 Family Violence Act was flawed in many respects.  Some of the problems with the above Act were:

· Allegation of unconstitutionality.                                                                            The granting of final interdicts prior to the abuser being heard violates the audi alteram partem rule.  This Act also violated the equality clause in the Constitution, as people in gay relationships could not access this remedy.

· Narrow ambit of relationship covered.                                                                Only parties to a marriage may use the Act.

· No definition of domestic violence.                                                                                 The omission resulted in a narrow understanding of domestic violence.

· Cost of service.                                                                                                         Problematic for indigent clients.

· No maintenance/custody orders.

· No procedure for confiscation of firearms.

Due to the many problems with the Family Violence Act 1993, and the recognition by the ANC led government of the pervasive and often lethal impact of domestic violence on women in South Africa, appropriate legislation to protect women has been drafted.  The new Domestic Violence Act 115 of 1998 was passed by Parliament but is not in effect yet as the regulations have not been passed due to the lack of infrastructure for effective implementation.  The proposed date for implementation is 15 December 1999.

According to the Department of Justice’s community paper, Justice News, the Domestic Violence Act 115 of 1998, “recognises domestic violence as a serious crime against society and the fact that its victims are mostly women”.
  The most important provisions in the Act, which will alleviate the plight of victims of domestic violence, include the following:

· The Act applies to any victim who is in a “domestic violent relationship”, and not only to “parties to a marriage”.  
· There is a duty on members of the SAPS to inform a victim of his or her rights at the scene of an incident of domestic violence.
· A peace officer may arrest any person at the scene of an incident of domestic violence whom he or she reasonably suspects of having committed an offence containing an element of violence.
· An application for a protection order may be brought on behalf of the applicant by any person who has a material interest in the well-being of the applicant and an interim protection order may be granted, which will be confirmed if the respondent (the alleged perpetrator) does not appear in court on the return date.
· The protection order may stipulate that the respondent should make rent or mortgage payments and pay emergency monetary relief or educational expense.  Contact with any child by the respondent may be refused, or structured contact may be ordered.
· A peace officer may also serve protection orders and the state would carry the costs.
· A court, in granting a protection order, also issues a suspended warrant for the arrest of the respondent.  It remains in force unless the interim protection order is set aside.  If the respondent breaches the protection order, he/she will be arrested by the police.  An arrested respondent will only be released if a court so orders.  The respondent may be criminally charged for breaching the protection order and also with any other offences resulting from a complaint lodged against the respondent.
· The applicant may apply for the amendment or setting aside of the protection order.  However, in recognition of the possibility of manipulation of applicants by respondents, such an application will only be granted if the court is satisfied that the application is made freely and voluntarily.
· Any forms of ill treatment of children must be reported in accordance with Section 42 of the Child Care Act, 1983.
· The Act makes provision for marital rape and makes it clear that conviction may follow irrespective of whether the parties are married according to civil, customary or religious law.
· With a view to protecting the interest of victims of domestic violence, the proceedings may be held in camera, but any party to the proceedings may request the presence of specified persons.
· Any party to proceedings have the right to legal representation.
· No order of costs will be granted against any party to proceedings.
· A person who breaches the interdict is guilty of an offence and when convicted may be fined and/or imprisoned for a period not exceeding 5 years.
· The failure of law enforcement agents to carry out their duties is subject to departmental disciplinary action.

AMENDMENTS TO THE CRIMINAL PROCEDURE ACT 

The Criminal Procedure Amendment Act (1997) was enacted with the aim of eliminating delays in the finalisation of trials and was to assist women and children.  

Amendments to the Criminal Procedure Act 75 of 1995 and Act 105 of 1997, changed the law to ensure that persons accused of having committed serious offences, including rape and other violent crimes which often affect women, are not released on bail; provides for the imposition of minimum sentences in respect of certain serious offences such as murder and rape where there are aggravating circumstances involving criminal gender violence.

Furthermore, the Prevention of Organised Crime Act 121 of 1998 introduces special measures to combat organised crime which may impact on violent gender-related crimes such as rape, indecent assault, child-stealing and contraventions of Section 20 (1) of the Sexual Offences Act of 1957.

LEGISLATION – RAPE

Rape in South Africa is defined as:

Intentional, unlawful sexual intercourse with a woman without her consent.  The essential elements are mens rea (intent); unlawfulness; sexual intercourse with a woman; absence of consent.  The law only applies between a man and a woman and there must be penetration of the penis into the vagina. Acts of forced oral sex or sodomy, or penetration by foreign objects such as bottles or sticks, are not considered rape, but are criminalised under indecent assault.

The narrow definition of rape within the South African context has been criticised by many South African women’s organisations.  The argument is that the law “does not recognise as rape any forced sexual act which does not include penetration by a penis, because a woman or girl may be raped; and because consent, and not coercion, is the standard used”.
  At the time of publication of this research report, the South African Law Commission submitted proposals to Justice Minister, Penuell Maduna with “legislative proposals for a new Sexual Offences Act to replace legislation that has been in existence since 1957”.
  This would necessitate a revised definition of rape, increased convictions and tougher sentences for offenders and greater protection for victims.

THE CAUTIONARY RULE
The reinforcement of stereotypes pertaining to women in society is further perpetuated by the judicial system of the application of the cautionary rule with regard to women and rape.  In its application, the court is required to:

Exercise additional care when assessing the credibility of a rape survivor, particularly when her testimony is not corroborated.  The application of the cautionary rule to sexual assault cases clearly has its basis in large part in a perception that women are devious and hysterical, by contrast to rational, credible male witnesses.

The implications of the cautionary rule therefore tacitly accept that the characteristics “inherent” in women such as “devious” and “hysterical”, impact on the evidence, cross examination and sentencing in court.  The reason for the cautionary rule, according to the South African legal system is that some women may bring false rape charges against men based on revenge or vindictive actions.  However, women’s organisations maintain that: “studies of the issue have found no evidence that the percentage of false rape charges is greater than the percentage of false charges brought for any other crimes”.
  

The issue of the cautionary rule was recently addressed in the Supreme Court of Appeal in the case of Jackson vs. the State (1998).  The court held that “… the cautionary rule in sexual offences is based on irrational and outdated perception. It unjustly stereotypes complainants in sexual assault cases (overwhelmingly women) as particularly unreliable” (Olivier, J.A.).  The court decided that the courts should not automatically as a matter of course apply the rule, but should only apply caution in all criminal cases (not only sexual offences) where there has been evidence led that the witness may be unreliable.  Hence, the cautionary rule may still be applied.
  The Supreme Court of Appeal said in this case that “the evidence in a particular case might call for a ‘cautionary approach’ but that this was a far cry from the previous situation where a general cautionary rule applied against all women who claimed that they had been raped”.

MARITAL RAPE

THE 1993 Family Violence Act recognised marital rape as a crime in South Africa.    Though the marital rape provision is an important reform, the implementation of this law for women to women in abusive marriages is limited.  The private nature of marital rape, the cautionary rule, male judiciary officers’ attitude on the topic, together with ingrained attitudes about a husband’s sexual rights, make it difficult for women to readily and easily access this option.

2.2.3   Policies

All government departments have set up programmes and policies, which take cognisance of the pervasive problem of violence against women.  

NATIONAL CRIME PREVENTION STRATEGY (NCPS)

The National Crime Prevention Strategy (NCPS) was formulated in May 1996.  The issue of violence against women was seen as serious enough to warrant a separate committee on violence against women. . The first goal of the NCPS is:

· To improve the performance of the criminal justice system and end the culture of impunity where people feel that they can commit crimes and not be punished.

The second goal is:

· To identify and implement programmes to prevent crimes.

One of the arms of the NCPS is the Victim Empowerment Programme. The National Crime Prevention Strategy itself is promoted as an inter-departmental strategy, which takes a “victim-centred approach to crime prevention” where “the onus is on government to deliver a crime prevention approach, which places the rights and needs of the victims at the centre of the strategy”.

SEXUAL OFFENCES GUIDELINES 

The establishment of a Task Team by the Department of Justice, comprising personnel from the South African Police Service, the Departments of Health, Welfare and Correctional Services, representatives from different aspects of justice – prosecutors, magistrates and appellate courts – and an NGO representative from the National Network on Violence against Women, compiled a set of guidelines which would facilitate the development of an integrated and holistic approach across government and the NGO sector to deal with sexual offences.  The Department of Justice hopes that the guidelines will serve two main linked purposes: 

1. To assist service providers with their work by being a practical tool;

2. To improve thereby the experiences of victims in the legal system.

The Department of Justice hopes that if the objectives and goals set out in these guidelines are achieved, the “result should also be an increased conviction rate and appropriate decisions taken on bail and sentencing”.

SOUTH AFRICAN POLICE SERVICES

The South African Police Services (SAPS), a key role player of the NCPS, has identified and prioritised crimes against women and children as one of the five critical areas in improving policy and criminal justice.  The SAPS 1997/8 policing priorities and objectives highlights the need to create a victim-friendly physical environment, which would entail comfortable rooms, private cubicles, Family Violence and Child Abuse and Sexual Offences Units (FCS), and one-way mirrors where possible.  This will be done in collaboration with local structures, such as the Community Police Forum (CPF) and Business against Crime (BAC).  Due to a lack of resources, reliance is placed on these partnerships for funding.

The previous Minister of Safety and Security, Minister Sidney Mufamadi, announced that politically motivated crimes have decreased in South Africa but reported that violence against women and children have increased significantly.  This has led to his ministry to declare violence against women and children as priority crimes together with car hijacking and murder.

DEPARTMENT OF JUSTICE

The Ministry of Justice has also placed the issue of violence against women high on its agenda.  It launched the Prevention of Violence against Women Campaign in November 1996.  This, in turn, led to another campaign - the Open Courts Day.  Courts were open for women and children to meet presiding officers and court staff so that the judicial system could be seen as being more accessible to the layperson.  Guidelines for dealing with sexual violence cases were launched in Johannesburg.  The Department of Justice also offers gender-sensitivity training for their prosecutors and magistrates at the Justice College.

The Department of Justice Gender Policy Document recognises the need to review the substantive and evidentiary laws on sexual offences.  The Minister of Justice has appointed a project committee to address reforms in the area of sexual offences.  A discussion paper on the substantive law has been released.  

THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY – DECLARATION ON VIOLENCE AGAINST WOMEN

The Southern African Development Community (SADC) Declaration on violence against women – although not a legally binding document – sets out standards for the countries in the SADC region.  This document spells out the need to review and reform laws relating to violence against women. 

DEPARTMENT OF HEALTH

The Department of Health’s Plan of Action to address violence against women is to train the medical staff to be able to detect violence as the cause of health problems and to respond appropriately to victims and offenders.  This will assist to prevent further violence.  Surveillance and monitoring centres of fatalities and injuries due to domestic violence and rape are to be set up in the nine provinces.  They also plan to reintroduce the Birth and Death Registration Act that ensures that all death certificates record the cause of death.  This will assist in identifying and recording all non-natural deaths resulting from violence.  The Department also plans to have support facilities and training in counselling skills for the general health workers who treat victims of violence.

DEPARTMENT OF WELFARE

The Department of Welfare’s White Paper commits itself to programmes to address special needs for women.

These are:

· Coming up with strategies to counter abuse and violence;

· Providing supportive services for individuals and families;

· Capacity building, economic empowerment and community development programmes will be embarked upon to address poverty;

· The Welfare White Paper on marriage and family life recognises that some customary marriages do not have the same legal status as civil marriages and this is particularly detrimental to women with regard to social benefits, custody and guardianship of children, property, land and inheritance.  This is a serious problem for women in rural areas where women are in danger of losing their property when their husbands die;

· It is further recognised that most women, especially those in rural areas, do not know their rights or how to exercise them and they do not have control over their reproductive rights;

· There is a recognition that child-rearing is still a woman’s terrain with the lack of child care facilities in the workplace – this limits the full potential of women in the workplace as women may sometimes decline senior positions, feeling incapable of balancing the two responsibilities.  

2.2.4   Structures

The government has also established two national structures to attain constitutional objectives to transform unequal gender relations.

THE COMMISSION ON GENDER EQUALITY (CGE)

The Commission on Gender Equality, established in April 1997, has eleven Commissioners, appointed by the President.  The Commission, however, is independent of the government and the commissioners are not part of the civil service component.
  

The tasks of the CGE include:

· Monitoring and evaluating government and private sector – gender policies;

· Public education and information;

· Making recommendations about laws, policies and programmes to government;

· Resolving disputes through mediation and conciliation;

· Investigating inequality and commissioning equality.

THE OFFICE ON THE STATUS OF WOMEN (OSW)

The Office on the Status of Women was established in early 1997 in the office of the Deputy President.  Its functions include:

· Developing a national gender policy;

· Promoting affirmative action in government;

· Supporting government bodies to integrate a gender perspective in all policies and programmes;

· Organising gender training for government departments;

· Helping government departments to work together on issues.

2.3 INTERNATIONAL OBLIGATIONS

S39 (1)(b) of the Constitution provides that a court, forum or tribunal, must consider international law when interpreting the Bill of Rights.  The right to equality is also enshrined in many human rights documents.  The South African government has signed and ratified numerous international human rights instruments, including the Convention on the Elimination of all forms of Discrimination against Women (CEDAW), the Beijing Platform of Action etc.  This has led to the imposition of positive obligations on the State to promote gender equality and to address the issue of violence against women.

SOUTH AFRICA’S COMMITMENT IN TERMS OF THE CONVENTION ON THE ELIMINATION OF ALL FORMS OF DISCRIMINATION AGAINST WOMEN (CEDAW)
The opposition to South Africa ratifying CEDAW in 1993 by the National Party was strongly linked to the political situation in South Africa.  The negotiation process after the liberation struggle resulted in intense debate and perspectives from South African women on the forms of discrimination faced by them.  During the preparation for the IVth World Conference on Women held in Beijing from 4-15 September 1995, women in South Africa demanded that the government ratify CEDAW.  South Africa ratified CEDAW in December 1995.

The ratification of CEDAW legally binds South Africa to take the necessary steps to facilitate and ensure women’s enjoyment of political, social and economic equality in society.  General Recommendations 12 and 19 of the Convention pertain specifically to violence against women.  Women activists, working specifically with issues of violence against women, argued that CEDAW in itself was flawed in addressing this issue. They maintained that to “add in” two recommendations to address this phenomenon was insufficient.  An additional protocol focusing exclusively on violence against women is being presently reviewed by the CEDAW Committee. 

General Recommendation 12: Violence against Women

The Committee on the Elimination of Discrimination against Women, Considering that Articles 2, 5, 11, 12 and 16 of the Convention require the State Parties to act and protect women against violence of any kind occurring within the family, at the workplace or in any other area of social life.

Taking into account Economics and Social Council Resolution 1988/27, Recommends to the State parties that they should include in their periodic reports to the Committee information about: 

1. The legislation in force to protect women against the incidence of all kinds of violence in everyday life (including sexual violence, abuses in the family, sexual harassment at the workplace etc.);

2. Other measures adopted to eradicate this violence;

3. The existence of support services for women who are the victims of aggression or abuses;

4. Statistical data on the incidence of violence of all kinds against women.

General Recommendation 19: Violence against Women
The Commission in Article 1 defines discrimination against women.  The definition of discrimination includes gender-based violence, that is, violence that is directed against woman because she is a woman or that affects women disproportionately.  It includes acts that inflict physical, mental or sexual harm, or suffering threats of such acts, coercion and other deprivations of liberty.

Gender-based violence, which impairs or nullifies the enjoyment by women of human rights and fundamental freedoms under general international law or any under human rights convention, is discrimination within the meaning of Article 1 of the Convention.  

These rights and freedoms include:

a) The right to life;

b) The right not to be subject to torture or to cruel, inhumane or degrading treatment of punishments;

c) The right to liberty and security of person;

d) The right to equal protection according to humanitarian norms in times of international or internal armed conflicts;

e) The right to equal protection under the law;

f) The rights to equality in the family;

g) The right to the highest standard attainable of physical and mental health;

h) The right to just and favourable conditions of work.

South Africa has met its obligations in terms of reporting and presenting its first report and findings to the United Nations CEDAW Committee in 1998.  According to the South African First Report, 1998, the seriousness of violence against women is recognised by the South African government and the general public.  Certain legislative and non-legislative initiatives by government have been instituted to address this problem.  Achievements, according to the First South African Report to the United Nations CEDAW Committee include the following:

· Constitutional framework – changes in legislation;

· Policy initiatives;

· Institutional and Administrative Issues – Victim Empowerment;

· Pre-Trial Services;

· Witness Friendly Courts;

· Support Services;

· Dispute Resolution Arrangements;

· Co-ordination of Services;

· Training of Service Providers;

· Changes in Attitudes.

THE UNITED NATIONS SPECIAL RAPPORTEUR
As a result of the continued concern of the international community on the issue of Violence against Women, the United Nations Commission on Human Rights appointed a Special Rapporteur to investigate the phenomenon world-wide. 

In 1994, the United Nations Commission on Human Rights appointed the first Special Rapporteur on Violence against Women.  The responsibility of the Special Rapporteur is to make recommendations on national mechanisms to be put in place to do away with violence against women.  With regard to state responsibility, the special Rapporteur’s first report stated that:

In the context of norms recently established by the international community, a State that does not act against crimes of violence against women is as guilty as the perpetrators.  States are under a positive duty to prevent, investigate and punish crimes associated with violence against women.

The Special Rapporteur reported that:

Many governments now recognise the importance of protecting victims of domestic violence and taking action to punish perpetrators. It is also important to establish structures to allow officials to deal with cases of domestic violence and its consequences.

It was also suggested by the Rapporteur that it was:

Important that countries develop appropriate legislation that provides for the prosecution of offenders.

She stressed the importance of specialised training for law enforcement authorities as well as medical and legal professionals, and of the establishment of community support service for victims, including access to information and shelters. A Special Rapporteur also visited South Africa in 1996 on a fact-finding mission to analyse and assess the increase in sexual acts against women.  This study focused on the response of the government and the community to the issue of rape. She also looked at the situation of violence against women in post-apartheid South Africa.  Her study examined rape within the criminal justice system, government policies and strategies and the response of the police, district surgeon and judiciary to the issue.  The recommendations provided by the Special Rapporteur in 1996 are most relevant to the South African situation in 1999.

THE UN DECLARATION ON THE ELIMINATION OF VIOLENCE AGAINST WOMEN

The UN General Assembly at its 85th plenary meeting on 20 December 1993 adopted the recognition of violence against women as a human rights issue.  Although the Declaration is not in itself an internationally enforceable obligation on state parties, it does convey the concerns of the international community.  

The Declaration defines violence against women as: 

any act of gender-based violence that results in, or is likely to result in, physical, sexual or psychological harm or suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in private life.
   

Article 2 of the Declaration broadens the definition to include: 

physical, sexual and psychological violence occurring in the family within the general community, or perpetrated or condoned by the State, wherever it occurs. 

Article 4 of the Declaration also places the State under an obligation to condemn violence against women, disallowing the invocation of any custom, tradition or religious consideration to shirk that obligation. States also should pursue by all appropriate means and without delay a policy of eliminating violence against women.

THE BEIJING PLATFORM FOR ACTION, 1995
The Fourth World Conference on Women, which took place in Beijing, China, from 4 to 15 September 1995, highlighted the following:

· To review and appraise the advancement of women since 1985 in terms of the objectives of the Nairobi Forward-Looking Strategies for the Advancement of Women to the Year 2000;

· To mobilise women and men at both the policy-making and grassroots levels to achieve those objectives;

· To adopt a “Platform for Action”, concentrating on key issues – “the critical areas of concern” –  identified as obstacles to the advancement of women in the world;

· To determine the priority actions to be taken between 1996 – 2001 for implementation of the Nairobi Forward-Looking Strategies for the Advancement of Women to the Year 2000 by the international community, including the United Nations system.

189 countries signed the Beijing Platform for Action, and five components frame the Platform for Action – education, economics, human rights, poverty and armed conflict.  

In the Platform for Action, three strategic objectives and actions to be taken are formulated for dealing with violence against women.  These strategic objectives are:

· To take integrated measures to prevent and eliminate violence against women; 

· To study the causes and consequences of violence against women and the effectiveness of preventative measures;

· To eliminate trafficking in women and assist victims of violence due to prostitution and trafficking.

The integrated measures and actions to be taken to prevent and eliminate violence against women by governments outlined in the official Beijing Platform for Action document provides more detail on government action in addressing this issue.

The South African delegation committed the government to implementing the Platform for Action.  On the 22 and 23 February 1996, a conference was organised by the National Post-Beijing Planning Committee, co-ordinated by the Department of Welfare. Its aim, firstly, was to inform women “about the commitments the South African government had already undertaken since the return of the delegation from Beijing” and to “…stimulate further action to ensure that the Beijing Platform for Action is implemented in its entirety”.
 

South Africa has committed itself to complying with the commitments set out in international conventions and thus it is essential to mainstream gender into all government policies.  This would entail using the actions and recommendations set out in these documents, such as ongoing reform of legislation, provisions of widespread services such as shelters and victim assistance programmes, systematic training for the justice, police and health sectors, public awareness and research.  More than legislative changes, government bodies must actively embark on programmes and provide resources to deal with the economic, social, cultural and political aspects contributing to the intensity of violence against women in society.

Chapter Three
Findings and Recommendations

Researchers went to court and followed trials and conducted interviews with survivors of rape.  The purpose of this was to get an accurate account of the usual workings of the legal system relating to cases of rape.  The aims of this aspect of the study were to:

Conduct an in-depth evaluation of court cases of rape; 

To record the experiences of female victims/survivors when reporting and going to court;

To study the investigation  patterns of the police;

To study the sentencing patterns of magistrates and bail trends;

To identify crucial issues, problems, shortcomings and needs in dealing with the police and justice system and the treatment of victims/survivors;

To identify gaps/opportunities for change within the justice system.

3.1   Rape Statistics and Analysis
The perceptions of our society as a “rape culture” need to be located within a historical framework.  The legacy of violence that underpinned the apartheid state has led to extremely high levels of violence throughout society – including in the home.  The use of violence to resolve conflicts and problems has long been a major part of South African culture. The social, political and economic aspects of South African society has also shaped and organised the crime of rape which is a reflection of the deeper problems faced in our society.  Over and above, the aspects mentioned above, there is a tacit acceptance of rape, which is:

Evidenced partly through patriarchal institutions and structures in our society: sexist interpersonal relations, the great importance society attaches to male power and aggression; and the use of rape as a mechanism of social control.

The absence of statistics as well as the fact that no national large-scale prevalence study has been undertaken in this country to provide a definitive statement on the number of rapes, which occur every day, makes it difficult to provide an accurate figure.  However, this exploratory study highlights the important concerns as well as the deficiencies in the way in which rape cases are being handled by the criminal justice and health sectors. Due to the empirical nature of this research study, this part will provide the statistics gathered. This entailed the perusal of police dockets and court records for rape and assault cases for 1997 in the greater East London area.  

3.2 POLICE DOCKETS

A study of police dockets, relating to rape cases for the Duncan Village Police Station, for 1997 was conducted.  The purpose of this was to focus on some of the trends in relation to the length of time of the investigative process, the lengthy time at courts, as well as the results of these cases.  Samples of the details in police dockets were taken from the Duncan Village Police Stations.

Some of the trends in the data collation include: 

· Times reflected in the police dockets for court dates, ranged from two months up to three years; 

· Withdrawn – complainant’s request;

· The state fails to prove its case beyond a reasonable doubt and hence the accused is found not guilty;

· Withdrawn – pending further investigation by police;

· Disposal of dockets – cases undetected;

· Undetected – suspect could not be traced;

· Withdrawn by the state.

3.2.2   Duncan Village Police Station

A detailed focus of police dockets from Duncan Village was undertaken to study the number of cases that went to court and their outcomes. Findings from the 60 police dockets opened and viewed revealed the following: 

Table 1:
Number of cases reported and outcome

Outcome
Number
%

Further evidence
36
62

Withdrawn by State

12
11

Withdrawn by complainant

2
20

Acquitted

6
11

Guilty
4
7

In the cases recorded as “further evidence”, the investigation was ongoing, or the accused could not be traced or forensic reports and witness statements were outstanding.

In the cases in which the accused were found not guilty or were acquitted, the complainants were found to be unreliable witnesses, or the charges were dismissed due to inconsistencies and improbabilities in the prosecution’s case.

Complainants withdrew their cases because the matter took too long to go to court, police dockets went missing, the defence gave the victim a difficult time or the public prosecutor did not have pre-trial interviews.  This was reflected at support group meetings held with victims/survivors at Masimanyane Women’s Support Centre.

3.2.3   Magistrates’ Courts

Empirical data collection from the courts entailed detailing all of the rape cases, which appeared in court and the results thereof.   Of the 700 rape cases that appeared in the register for 1997 at the East London Magistrate’s Court, a sample study of 100 cases were tracked and traced to gauge the time trends for the finalisation of cases. The table below reflects the outcome of 100 of the 450 rape cases that appeared on the register in Mdantsane for the same year. 

Table 2: Sample Case Studies taken from Mdantsane and East London Magistrate Court Records – N 100

Outcome
Mdantsane
East London

Not guilty/acquitted
12
31

Struck off roll

40
5

Withdrawn by State

27
39

Sentenced

21
25

At the Mdantsane Magistrate’s Court, rapes that were committed during the 1996 to 1997 period were taken to follow the time trends of cases that were finalised in court.

Of the 100 rape cases viewed in Mdantsane, 1 of the rape cases was committed in 1993 and finalised in 1998.  5 were committed in 1994 and of those 2 were finalised in 1997 and 3 in 1998.  36 of the rapes were committed in 1995 and of those 25 finalised in 1997 and 11 in 1998.  58 rapes were committed in 96 and of those 15 were finalised in 1998 and 43 in 1997. Of the 21 convicted in Mdantsane, 7 perpetrators were given unsuspended sentences of between 2 to 10 years.  14 were given suspended sentences of 4 months to 7 years suspended between 2 and 5 years.

Of the 100 cases viewed in East London, 69 of the rape cases were committed in 1996, appeared in 1997 and finalised in 1997 or early 1998.  7 were committed in 1995 and finalised in 1997, and 23 were committed in 1997 and finalised either in 1997 or early 1998. 1 was committed in 1993 and finalised in 1997.

Of the 25 convicted, 13 were given unsuspended sentences ranging from 1 to 10 years. There were 6 suspended sentences – 2 to 6 years suspended for 3 to 5 years.  2 were for correctional supervision, 2 years and 4 years respectively, and 4 were fined between R200 to R2000, or 40 days to 10 to 15 months imprisonment.

In both these court records, the court dates reflected the dates and number of times the cases were postponed.  These ranged from two months up to three years for cases to be finalised.

Some of the reasons for postponements/withdrawn by state and for cases being struck off the roll that were noted in the records were:

· State witnesses in default;

· Accused in default – non appearance if out on bail or in custody of guardian;

· Accused to apply for legal aid;

· 1 or 2 of the accused may still be at large;

· Due to the lateness of hour at court;

· Court roll was too full for trial to take place on that particular date;

· No witnesses;

· No original records.

Unlike the past, in which women, due to fear or threats from the perpetrator, remained silent – today, increasingly, more women are beginning to speak out and report rape and domestic violence cases.  However, the trends from the police and magistrates’ courts reflect the frustrations of victims/survivors due to postponements and to being subjected to secondary traumatisation in dealing with the “full force” of the criminal justice system.

REASONS FOR CASES NOT RESULTING IN SUCCESSFUL PROSECUTIONS

· Most often, women do not report cases to the police as they have to travel long distances to report their cases;

· Women do not have easy access to medical facilities for the gathering of forensic evidence which results sometimes in crucial evidence being lost;

· There is a fear or reluctance on the part of district surgeons to give evidence in court;

· The workloads of prosecutors are so enormous that there is no time to prepare for trial or to conduct proper interviews with the victims;

· There is no sensitivity and expertise within the justice sector when dealing with rape cases;

· The victims rarely have a voice in the process – they are only witnesses in their cases;

· Lack of support structure within the system;

· Lack of information to victims as to trial dates, venues etc.;

· There is a lack of training of judicial officers;

· Judicial officers have their own biases and prejudices – most often they use neutrality and objectivity as shields not to intervene when the defence is “re-victimising” the victim/survivor;

· The defence is often given the latitude in questioning even if the input is offensive and irrelevant;

· The court premises are not victim-friendly and usually the accused and the victim are in the same confined space.  There is no privacy.

· There are problems with in-camera hearings as most often, far more “important” cases involving public figures take precedent over “minor” cases.

The perusal of regional court records was terminated in March 1999 to allow for the researchers to analyse the data.  Further study of the Mdantsane and East London Regional Court records will be undertaken in 2000 to trace the time trends involved in finalising rape cases.  This is an important aspect of the research process as this information would benefit the Departments of Justice and Safety and Security to review policies and practices within these institutions to facilitate women’s faster access to justice. 

3.3 VIEWS OF RAPE VICTIMS/SURVIVORS ON THE RESPONSE OF THE CRIMINAL JUSTICE SYSTEM

For most survivors of sexual violence, the primary location of assistance from the criminal justice system is their contact with the police.  In some cases, survivors who have sustained medical injuries may be taken to hospitals or to the state doctor.  The police response to women who report incidents of sexual violence is crucial.  The initial response of the police impacts strongly on the subsequent action taken by victims/survivors of rape.

In this section, five of the case studies of rape victims/survivors will be narrated:

3.3.1 The Police

Survivor 1

“I went to the hospital with my mother and aunt the same night of the rape.  They refused to examine me since I had not gone to the police yet.  The hospital demanded that I go to the police first to make a report before they could treat me.  I had to arrange for my own transport to the police where I made a report and then returned to the hospital with a police officer with my own transport.  I was very traumatised and only wanted it over and done with.  I gave my statement in Xhosa in front of everybody.  They asked me to sign the statement but I did not get a copy.  The investigating officer came to my house the next day and took me to the scene but no information was given to me after that.  I did not feel comfortable about asking for this document”.

Survivor 2

“I was gang raped at a back road in Duncan Village.  I do not know the men who did this to me.  I reported the matter to the police.  I went first to the hospital but they told me to go to the police first.  I walked from the hospital to the police station.  A male police took my statement.  I did not notice anything bad that was done by the police officer”.

Survivor 3

“I was gang-raped by 3 men.  I know the men who did this to me.  The police have arrested them.  I reported the incident to the police immediately.  The police asked me to wait at the telephone booth.  The police came to fetch me immediately.  The police who fetched me told me that a female officer would attend to me.  I was not happy to give my statement in front of other people in the charge office, but happy to give it to a female police officer.  After I gave the statement, I was taken to the district surgeon”.

Survivor 4

“I was raped by 2 men in my house.  I ran out of the house to phone the police but the police did not come so I arranged my own transport to go to the police station.  When I got to the police station, I had to make the statement in front of everyone and talk to a male officer.  I was not told about what would happen after this.  When I asked them, they said that I had to contact the investigating officer of the case.  They did not give me his name.  Although they were not negative, I had to be patient and wait as I was desperate and needed their help”.

Survivor 5

“I reported the case because I wanted the men to be imprisoned for what they had done to me.  I reported the case about 15 minutes after the incident and I struggled to get to the nearest police station.  I waited and waited until I could get to the police station with other transport.  There was no privacy and I had to make my statement in front of other people but I was not discouraged.  The statement was taken in front of the reception and I had no language problem as the police were Xhosa-speaking.  I was really angry, as there were male police who were listening at the time.  There was no information given to me by the police regarding the progress of the case.  I had to ask them myself.  It was a bit difficult to always go to the police investigator for the progress as I was in terrible pain”.

Summary of the experiences of victims/survivors at police stations

In most cases, the treatment from the police differed from station to station.  All of the survivors interviewed were quite angry that they had to give their statements in an open office.  The survivors highlighted the fact that they had to give their statements to a male officer though a female investigated the case.  Interviewees also pointed out that the time period to wait for the police or to obtain their own transport were horrific experiences.  The right to information at the police stations or the district surgeon on the outcome was quite a serious issue.  Furthermore, the trauma suffered by these women who are not informed that the alleged rapist was freed was another point raised by the women who knew the accused.  The cases, they argued, took far too long to go to court and most often the trial is postponed on a number of occasions because of shoddy investigative patterns and reports. 

3.3.2   The District Surgeon

Survivor 1

“I went to the hospital after the police station.  I was assisted immediately by the hospital staff and hardly had to wait for the district surgeon to examine me.  Nobody explained to me what the district surgeon was going to do.  It was not a problem for me to be examined by a male district surgeon.  The district surgeon told me about the bruises/injuries and told me to come back for a check-up a week later.  No other information was given to me on pregnancy or other sexually transmitted diseases.  I was given two pills to take and only after that did my own doctor tell me that it was to prevent a pregnancy.  I only demanded a blood test after the dermatologist at the hospital told me this.  It was the only treatment that I received.  I was treated with suspicion by the hospital staff.  I told them what happened but they ignored me completely until my mother took me to the right department.  Only the dermatologist really assisted me and gave me information/treatment”.

Survivor 2

“I waited a long time for the district surgeon and when the district surgeon came, he told me that I was not to be afraid.  He said that he was going to do for a test for HIV and other tests related to rape.  After that, the police told me to report to the police station the following morning and then they took me home”.

Survivor 3

“The police took me to the district surgeon and the district surgeon was there.  I was examined by the district surgeon in a private room with only the district surgeon and the nurse.  The district surgeon told me he was going to do tests that are related to the rape to help the police with the investigation.  He examined me and wrote something on the docket but I was not told anything about the findings of the police or district surgeon until today.  After the examination, the police took me home and the investigator told me that they will inform me of the case”.

Survivor 4

“The police took me to the district surgeon.  I was examined in a private room.  I was not happy to be examined by a male district surgeon but he kept on consoling me.  He told me that I needed counselling but did not tell me where to go”.

Survivor 5

“The police took me to the district surgeon with their van.  When I arrived at the district surgeon, I had to wait a long time.  I was not given the name of the doctor.  The police told me what the district surgeon was going to do but I was traumatised and did not ask questions.  The doctor took some tests.  The police took me home and told me that I should accept what happened and I needed counselling”.

Summary of the experiences of victims/survivors – District Surgeon

The female officer investigating the rape cases also complained of the unethical manner in which district surgeons handled the cases.  She pointed out that, “in one case, the district surgeon (female) wrote in a report of a woman gang-raped: there were no signs of gang-rape.  She further thought that the complainant was not traumatised or terrified at all and that made her doubt the fact that there was a rape”.  Victims/survivors also felt that district surgeons should be more sympathetic and less judgmental in dealing with rape cases.

Of the five cases above, 3 were still under investigation at the time of the interviews.  The perpetrators were apprehended in one case and one case was taken to court – that of Survivor 1.

A personal account of Survivor 1’s encounter with the justice system shall be highlighted here:

3.3.3   The Court System

“I was raped in July 1995 but in February 1996, the docket got lost and in August 1996, the case went to court.  It took 13 months.  I received a subpoena at my home but was not given any explanation.  It was the first time that I was going to see the man who raped me.  Before this, the family of the man contacted my parents to give me money to keep me quiet.  I was scared at what they were going to do.  The man was out on bail but no one told me.  There was a bail trial but no one there to defend me”.

At this point, the legal co-ordinator based at Masimanyane intervened on behalf of the client to question the public prosecutor on the manner in which the client was treated.  He told her that the survivor had to “wait for her turn like everybody else” and “do not bring those white people to get attention”.  He then told her that he was not willing to prosecute the case as he was going on study leave”.

The Trial

“No one told me anything about the process in court.  I had such a strange feeling that I can’t explain the feeling.  I felt that I was the victim but still had to fight the accused.  Everybody, including the accused’s family was walking up and down all the time.  I was scared and disturbed by the presence of the accused and the family.  The worse thing was being in a public court.  I knew that it was the right thing to do and I did not want to look like a loser.  You know that you do the right thing but you still feel the humiliation at the end of the day.  I hardly understood the accused’s lawyer and I still blame him for the way he questioned me – I did not know what he wanted.  The only way to deal with it was to question him but he told me not to question him.  During the trial, there were 3 different magistrates (one died).  The third one was very irresponsible and careless.  He told me all the time to speak up but they did not realise the state I was in”.

Due to the death of the accused, the file was closed. The survivor maintains:  “I did what I had to do.  I did not know at the time of reporting that it would turn out the way it did”.
The victims/survivors testimonies, as well as the study of regional court records and police dockets, provide input to the structural constraints found in the police, justice and health sectors.

Summary of findings – factors which influence the failure of securing convictions

· The time period from reporting the rape to when the case goes to trial is often lengthy – as mentioned earlier, it may take three months up to 2 years to reach the stage of trial.  This definitely impacts negatively on the complainant’s evidence.

· Investigation process and progress is not relayed to the complainant after her initial statement on the rape – often, no further statement is taken.

· The police or the prosecutor very rarely communicates information on the progress of the investigation to the complainant.

· If bail is granted to the accused, the complainant is very rarely informed of this.

· The legal and technical aspect of the conditions attached to a successful bail application is not passed onto the complainant.

· The legal aspects of court cases are not conveyed to the complainant by the prosecutor, for example, her legal recourse if bail conditions are broken by the accused; decisions as to whether the case would be prosecuted or not; the court date of the appearance of the accused; the date of the trial, etc.

· The complainant is further disadvantaged in court as very seldom does pre-trial preparation take place; the complainant’s statement may differ from the one given at police stations to the one given in court; the defence technique, language and cross-examination; the lack of sympathy for her case from the magistrates/defence, etc.; medical evidence and input from the district surgeon; no notification of the time and dates of trials; the process if the accused is convicted and sentencing procedures.

· The Criminal Trial itself poses further problems for the complainant. The factors that contribute to this are: change of prosecutors, lack of privacy, insensitivity to the psychological trauma of the survivor; the intimate nature of the rape has to be relayed in front of court officials and other “strangers”, most often the nature of the questioning from the defence re-victimises the survivor; prosecutors themselves are not familiar with cases due to heavy workloads.

3.4   DOMESTIC VIOLENCE

3.4.1 Criminal Cases involving Domestic Violence – Assault    Charges

For the purpose of this research, three police stations were visited, namely the Buffalo Flats, Cambridge and Duncan Village police stations. These three police stations fall under the jurisdiction of the East London Magistrate’s Court. Dockets and criminal registers were perused in order to distinguish the assault cases from all other criminal cases.  These dockets were then further perused in order to establish which cases were domestic violence related.  It was difficult to establish the relationship between the victim/perpetrator in some instances.  This was exacerbated by the lack of information in the dockets. Certain assumptions were made, for example if the surnames were the same, an assumption was made that they were married and the researchers also tried to establish the relationship based on the statements given.

Thereafter, researchers focused specifically on the number of assault cases against women by their partners.  1997 was the period for this study as it was felt that the chances that the cases would have been finalised at the time of writing up the research would have been greater.  Court files were not perused due to the difficulty of finding such files as the system of filing is done on the basis of convictions and sentences received.    

General Assault and Domestic Violence Cases

The table below reflects the number of general assault cases and the numbers related specifically to domestic violence.

Table 3:  Reported General Assault and Domestic Violence Cases

Place
Number of General Assault
Number of cases specific to Domestic Violence

Duncan Village
1212
196

Buffalo Flats

649
202

Cambridge

370
104

The trends in all the police stations in this survey were similar. Very few matters actually went to trial.  The only matters, which in fact went to trial, were those in which the relationship between the parties had definitely come to an end.  In the majority of cases, the complainant had withdrawn the case.  Others had been withdrawn by the state, while the rest had gone undetected.  The figures in the table on the next page reflect the numbers of cases withdrawn, undetected, sentenced etc., in the 3 stations:

Table 4:
Outcome of Assault Cases - Domestic Violence 

Place
Withdrawn by State
Withdrawn by Complainant
Perpetrator not apprehended
Acquitted
Convicted
Total

Duncan Village
41
52
91
2
10
196

Buffalo Flats
48
83
61
1
9
202

Cambridge
41
40
20
1
2
104


The trends in respect of withdrawals were as follows:

Withdrawal by Complainant:

· Reconciliation between the parties;

· Apology by perpetrator was accepted by the victim;

· Victim lost interest in the case once the wounds healed;

· Complainant had started a new job and was reluctant to take leave to attend court;

· Complainant felt compassion for the suspect;

· Complainant was in possession of an interdict.

The above reasons were recorded in the withdrawal statements deposed by the complainants.  The researcher was unable to establish whether the complainants are at all influenced by the police in their decision to withdraw, as the withdrawal statement was executed on a standard form.
Withdrawal by State:

· Insufficient evidence;

· Prosecutor declined to prosecute;

· Complainant did not co-operate with investigating officer;

· Complainant did not arrive at court for trial;

· Court refused to grant further postponements;

· At the request of the complainant;

· On the advice of the investigating officer, who submitted an affidavit outlining the difficulties in the case, e.g. no witnesses; witnesses not prepared to testify; complainant has disappeared; complainant eludes investigating officer; complainant ignores written requests to attend from the investigating officer; suspect cannot be traced; neither party known at address supplied.
Table 5:
Outcome of Cases that were Convicted

Place
Sentences

Duncan Village
Guilty of assault-8 months suspended for 3 years.

Guilty of murder – 8 years – 3 years suspended for 5 years.

Guilty of common assault. Sentence: - R800 or 4 months imprisonment.

Guilty of culpable homicide – 3 years.

Guilty with the intent of doing grievous bodily harm. Sentence: - R600 or 9 months.

Guilty of assault – grievous bodily harm – 6 months suspended for 5 years.

Guilty of assault – grievous bodily harm – R100 or 50 days suspended for 5 years.

Guilty of murder 3 years – half suspended for 5 years.

Guilty of assault – grievous bodily harm – R500 or 60 days suspended for 5 years.

Guilty of assault.  Cautioned and discharged.

Buffalo Flats
Guilty of assault – cautioned and discharged.

Guilty of assault – R300 or 3 months suspended for 4 years.

Guilty of assault – R200 or 60 days.

Guilty of assault – grievous bodily harm on count 1- 6 months suspended for 5 years. Guilty of assault – common on count 2 – R150 or 50 days.

Guilty of culpable homicide – sentenced to 30 months imprisonment.

Guilty of assault – grievous bodily harm – R1000 or 90 days and a further 90 days suspended for 3 years.

Guilty of murder – 3 years – half suspended for 5 years.

Guilty of assault – common – cautioned and discharged.

Guilty of assault – grievous bodily harm – R500 or 60 days – suspended for 3 years.

Cambridge
R300 fine or 3 months imprisonment – suspended for 3 years.

Guilty of Assault – grievous bodily harm – 9 months suspended for 5 years on count 2.

Various studies have pointed to the low sentences handed down to perpetrators in South African courts and the findings above confirm this.  Crucial questions raised by Albertyn’s study in respect of the judicial system and gender-based violence is one study relevant to the South African context.  She argues that there is a lack of understanding and acceptance of the deeply systemic nature, structural causes and scope of gender inequality and oppression in and beyond the law.
  Further, as Manjoo argues, inequality in the criminal justice system has not been extensively well-researched in South Africa. However, international research exists in this area – for example, the gender bias studies in the United States which “focussed on the identification of stereotypes and misconceptions in judicial decision-making and courtroom interaction”.
  The studies found both substantive and procedural bias against women victims, women offenders and women lawyers by the justice system.  The findings included some of the following: the disbelieving of credible evidence; the discounting of the seriousness of evidence; the ignoring of substantive law along with the evidence; the lack of knowledge and understanding of issues as well as a resistance/refusal to receive such knowledge from women lawyers.

3.4.2 Civil Cases involving Applications for Interdicts in terms of the Prevention of the Family Violence Act 1993

For the purpose of this research, the area of focus was confined to the greater East London area.  The two courts, which serve this area, East London and Mdantsane, were visited during the course of this research.  The experiences of women at the hands of justice workers were different. Interdicts have been dealt with at the East London Magistrate’s Court since 1993.  Interdicts were only introduced in Mdantsane on the 1 April 1997 as South African law was not applicable in the former homelands.

Of the 514 applications for interdicts at the East London Magistrate’s Court, and the 80 for Mdantsane, the table on the next page depicts the applications that were granted, served, amended, uplifted or violated.
INTERDICTS FOR JUNE 1997 – JULY 1998

Table 6:
Interdict Statistics for Mdantsane and East London  Magistrate Court from 1.7.97 to 30.6.98


Mdantsane
East London

Applications
80
513

Granted
58
465

Served
20
347

Refused
18
15


Amended
0
5

Male Applicants
4
19

Violations
1
16

Interdicts set aside/withdrawn
0
27

Warrants 

Not Uplifted
Unknown
148

Findings for the East London and Mdantsane Courts:

The Difference between Applications Received and Granted


Mdantsane


· Files were opened but were empty, that is, no documentation in respect of interdicts;

· One file had a letter only from respondent pledging good behaviour;

· One file had a return of service which was printed on a maintenance form;

· The applicants did not return to finalise the matter;

· The matter did not qualify for the interdict;

· The applicant decided not to proceed with the matter;

· The register for interdicts reflected files which could not be found;

· Applications were also made by applicants who were not in a relationship as envisioned in the Act, for example – in two cases, there were 4 and 3 respondents respectively against whom interdicts were granted.

The Difference between Granted and Served

Mdantsane

· There were problems with establishing whether interdicts were served as very few files had returns of services. Researchers tried to establish this through looking through the court register, but found that in some cases the register noted that service had taken place but found no returns of service in files.  Clients of Masimanyane and the sheriff were then contacted.  The sheriff claimed to have served those handed to him within a month, or in the event of a failure of service, to render a return of non-service. However, the sheriff’s office was unable to assist with copies of return of service, as data captured in respect of service on the sheriff’s computer was lost up to March 1998.

· In some cases, the applicants collected the documentation from the office but did not return the same documentation to the Magistrate’s Court.

· The clerk of the court also indicated that she did not always receive the returns of service from the sheriff, as these were often handed directly to the applicants.  It was also clear that those, which were received by her, were not placed in the court files on a regular basis – for example, some returns of service were found in the pigeonholes but were not for the period of research.

· In cases of unemployed applicants, the court automatically settled the sheriff’s account without enquiring whether the applicant was able to pay.  Employed applicants, however, had to pay the costs themselves. In the former instances, the clerk of the court forwarded the papers to the sheriff.  In the latter case, it was the applicant’s responsibility to ensure that the documents reached the office of the sheriff.  This, however, posed major problems of cost and time incurred as the office of the sheriff of Mdantsane is based in King Williams Town (40 Kms away from Mdantsane). The applicants are expected to take the court documents to the office of the sheriff and when they have established that service has taken place, have to pick up the documents to be filed with the clerk of the court – cost in terms of time, money and emotions.  Others owed and were owing money to/by the sheriff’s office.  Due to financial constraints faced by the court, the court no longer assists applicants who are unable to meet the sheriff’s fee.

Mdantsane and East London 

· The distance and costs involved in taking documents to and from the court;

· Lack of knowledge by applicants of the procedures involved;

· Lack of information to applicants;

· Sheriff unable to serve;

· People do not take the documents to the sheriff;

· Documents missing from court files or not noted in register.

Interdicts Refused

Mdantsane and East London 

· Generally, no reasons noted in files – some files showed applicants and respondent were males seeking an eviction order or the relationship was not governed by the Act;

· Other party to the interdict already had an interdict;

· Jurisdictional grounds.

Warrants not Uplifted

Mdantsane and East London

· In Mdantsane, no figures were available – none of the files contained warrants, but there was no indication of whether in the case of the 20 interdicts served, a warrant of arrest had been given to the applicant.

· The problems with Mdantsane – that is, of applicants going back and forth   to the sheriff to drop off interdicts and then going back to pick them up to return to court; only then are warrants granted.

· The warrants of arrest to applicants at the Mdantsane court is another problem – only a few judicial officers are aware of the procedures adopted in terms of warrants of arrest – a magistrate dealing with interdicts was concerned that these were being furnished to applicants before proof of service was available.

· In both courts, magistrates themselves often had multiple roles – for example, dealing with interdicts, other civil court cases, standing in for an absentee magistrate – and the applicant is therefore required to return on another day to uplift the papers for onward transmission to the sheriff and to uplift warrants.

· There are dangers of women who do not uplift the warrants of arrest after the interdicts have been served on the respondent.  The result is that should the interdict be violated after court hours or over weekends, it will not then be possible for the applicant to uplift the warrant of arrest for execution.  The police will not arrest the perpetrator without the warrant of arrest.  It is possible for the police to open a criminal case of assault and effect an arrest on this basis, but in practice, they are reluctant to do so and make it clear that they feel more comfortable arresting perpetrators with a warrant of arrest, in terms of the Prevention of the Family Violence Act.  According to certain members of the police force, they may only effect an arrest if the victim has sustained serious injuries, including visible wounds.  If on application for the interdict, the applicant is made strongly aware of the above, the number of women who fail to uplift warrants of arrest would be drastically reduced.

Interdicts Amended

Mdantsane and East London

· In the East London court, 3 applications for interdicts amendments were made by applicants.  2 applications for amendments were made by respondents.  A reading of the Prevention of the Family Violence Act of 1993 shows that the law does not specifically allow applicants to amend interdicts.  However, judicial officers in the Eastern Cape have used their discretion and interpretation of the law to allow for amendments of interdicts by original applicants.

Male Applicants

· In Mdantsane, generally, interdicts were incorrectly granted. For example, 4 applications were made of which 3 were against other males – 2 for eviction orders. There was no clarity as to the relationship between the males. Only 1 application was by a male against a female. The low figures of male applicants could indicate that more women are victims of domestic violence. 

· The low figures of male applicants in the Mdantsane Courts show that more women are victims and in most cases male applicants applied for eviction orders.

Interdicts set aside/withdrawn

· In East London, of the 27 applicants, 12 succeeded, and of these 12, 9 applications were brought by the original applicants. The trend was for judicial officers to grant such orders even though the law does not specifically allow for this.

Number of Violations/Violation Enquiries

Mdantsane and East London

· As with the policy at East London, violations of interdicts in Mdantsane in the past were regarded as criminal matters.  However, they are presently treated as civil matters and the magistrates in Mdantsane sees his/her role as a mediator and maintains that thus far, he “has had no recollection of having convicted anyone”.

Table 7 reflects the number of violations and the outcome.

Table 7:  Results of Violation Enquiries

Outcome
East London
Mdantsane

Convicted and Sentenced
4


Not guilty and Discharged
1


Withdrawn by Applicant

5


Struck off Roll
6


Withdrawn

1

Of the 4 convicted and sentenced at East London Magistrates Court, the sentences were as follows:

·  6 months imprisonment suspended for five years;

·  sentenced to six months imprisonment suspended for three years;

·  sentenced to nine months suspended for  five years;

·  sentenced to a fine of R900,00 or 90 days imprisonment.

At the Mdantsane Magistrate’s Court, the case was withdrawn because the accused denied receipt of interdict.  The court file had no return of service.  The attempt to ascertain with the sheriff’s office whether service had taken place failed, as the files were deleted from the computer.  It was difficult to verify if this was served.
Problems unique to Mdantsane

· Family violence interdicts were only introduced to Mdantsane on 1 April 1997 and the level of experience and skills needed to process this was limited.

· Interdict applicants had to wait in long queues with others who were attending court with regard to other family matters – the result was that many people were turned away as they could not be assisted due to time constraints. However, in November 1999, Masimanyane set up a special satellite office with Masimanyane’s paralegal staff in Mdantsane to help court officials alleviate this particular problem.

· Training was given to only two clerks – the criterion being that at the time, those clerk attended to family matters, such as the children’s courts.  At the time of the finalisation of this report, the Justice College in Pretoria launched a programme to run workshops in East London on the New Domestic Violence Act for judicial officers.

Problems unique to East London

· Office space is a problem as the clerk in charge of interdict shares an office – therefore, there is a problem of lack of privacy during the interview procedure. However, office space has subsequently been created for paralegal staff of Masimanyane to assist with filling of interdict forms as well as assisting with maintenance claims.

· Language is a problem as English was the medium of the clerk of the court. Although there are interpreters employed at court, they are not available to the office dealing with interdicts. As with the problem mentioned above, the language problem has been alleviated with the assistance of paralegals from Masimanyane.

3.5 TESTIMONIES OF VICTIMS/SURVIVORS OF DOMESTIC VIOLENCE

Due to the sensitivity of these case histories, researchers found that many clients of Masimanyane were reluctant to reveal their stories of abuse. A support group for victims/survivors of assault is in place at Masimanyane and the researchers used this as a forum to obtain the personal narratives of women.

Survivor 1
“My husband was upset that someone broke into our house and he blamed me. Then he hit me”.

The other participants asked her if she had obtained an interdict and she replied:

“I did get an interdict but my husband broke [violated] the interdict and I went to the police station to report him.  My husband was arrested and we went to court.  He was not given bail but he was given a 1 year suspended sentence.  The judge told him that if he hit me again that he would be locked up.  But after that, he is still beating me.  I can’t leave him because I have children to look after and he brings in the money”.

Survivor 2

“I was forced by my parents to marry this guy when I was only 16 years old in the rural areas of Transkei.  I was left to stay with the in-laws.  My husband used to hit me when I used to make myself beautiful.  He used to even watch the way I put on my scarf on my head and if my hair is out of the scarf he used to hit me and accused me of looking for boyfriends.  He used to hit me with a stick until the stick is broken.  Through this beating, I got used to being assaulted.  He used to keep me indoors while he went around.  He used to refuse me to go to the family planning clinic, and as a result I ended up having 6 children. I used to go to the police, but the police would say that we must talk to each other and solve our problems because they cannot interfere with married couples. People used to sympathise with me and give me advice, but I would not listen. However, one day I felt it was enough and that was the day I left.  It is very difficult with six children”.
Survivor 3

“I am married and have 3 children.  My husband is a prison warder.  I am still staying with my husband but he does not support me.  I am not allowed to go out except for the days I am going with him.  At the present moment in time, I am confused.  I don’t know whether he is employed or not because he told me that I am supposed to go and look for the father of my children as he is going to have a lot of money and will leave me with the children.  In my house, my husband is drinking a lot.  I have been to my in-laws and to the police.  They said they cannot interfere with married couples.  One day, while walking around town, my husband saw me and grabbed me and he tore my dress into two pieces and I went to the police station to report this because my husband took all my money that I had in my hand.  The police did not come and one said that he knew that I am making the stories up to get my husband back.  I went back home with my dress torn into two pieces and now I don’t know what to do”.
Survivor 4

“ I am married and have been married for 10 years and I have 2 children.  I am abused by both my in-laws and my husband.  We are staying in a yard with my in-laws.  I am not working – my husband is giving me a R100 a week.  I have to do everything in the house and I have to buy the children’s clothes and uniforms with this money.  I am confused and don’t know what to do because I can’t even go out of the house and meet other women who are doing projects.  I went to Lifeline to report this and the social workers wrote a letter to him calling him so that we can discuss the problem but he did not go.  Instead he kicked me and he threatened to kill me if I ever go out and talk about our personal affairs.  Even now, I go out when he is at work , but I won’t be able to attend the group in May because he will be on holiday”.
Summary of testimonies of victims/survivors of domestic violence

The women’s testimonies provided above reveal the emotional, social, economic and political problems confronted by them in “breaking the silence” around their abuse.  The major contributory factors conveyed by these women on their circumstances were:

· The forms of abuse – physical, emotional, financial and sexual;

· Problems with the attitudes of police;

· Their economic dependence and fear of losing their children prevents them from

       leaving the  situation;

· Victimised for an act beyond their control;

· Low sentences do not serve as a deterrent;

· Jealousy;

· Deprived of their reproductive rights;

· Economic deprivation;

· Sense of helplessness and inevitability of their lives;

· No welfare safety net;

· If men are incarcerated there are no breadwinners;

· Double victimisation for seeking counselling for herself and partner.

3.6  FOCUS GROUP DISCUSSIONS – SERVICE PROVIDERS’ VIEWS

The concerns and problems faced by women accessing the Justice and Health system in assault and rape cases – through the perusal of police dockets, interviewing victims/survivors as well as accessing court records – in the greater East London area necessitated the researchers at Masimanyane to directly approach the necessary role-players for explanations of these trends. Focus group discussions as well as structured and unstructured interviews with health, justice, social workers, police and other relevant organisations and institutions were conducted.  The aims and objectives of the focus groups discussions were:

· To collect information on the experiences of health, police, justice workers and relevant NGOs and CBOs working on the issue of violence against women;

· To identify critical issues, problems and needs with regard in dealing with police and the courts.

3.6.1   Health Sector

Violence against women has come to be recognised as a public health concern worldwide.  The failure of the medico-legal system in South Africa to adequately, sensitively and comprehensively address the issue of violence against women, has been widely acknowledged and documented. For example, in 1997, the International NGO Human Rights Watch reported that the South African medico-legal system had failed to address the issue of violence against women.
  In 1998, Human Rights Watch report, Violence against Women in South, documented that the experiences of victims interacting with the police, district surgeons and courts remained problematic. The report, maintained that the reasons for the low rate of reporting, “relates both to the hostile and unsympathetic treatment women in many cases receive from the criminal justice system and to the low rate of conviction for the cases that are reported”.
 

The target group in this sector included medical and nursing service providers from the greater East London area. Research was conducted using questionnaires and holding interviews with district surgeons.

The first forum where questionnaires were used was at the ‘Women and Health’ Conference held in East London between 15-19 March 1999.  The respondents were nurses from the Eastern Cape Province and a return rate of 66% was achieved.  The second forum where questionnaires were used was at the Frere Hospital in East London.  The 10 respondents here included senior nurses, nursing services managers and the medical superintendent of the Hospital.  Interviews were conducted with two state appointed district surgeons who serve the East London area.

The majority of respondents understood violence against women to include all types of physical and emotional abuse. They recognised it as a hidden problem that affected women in the majority and expressed the need for a holistic pattern of care, which included medical treatment, listening, reporting and referring. Specific concerns raised by respondents included the following:

· Lack of privacy at the clinical level;

· Lack of accessible sources of support and counselling for victims;

· Lack of transport for survivors to access the health sector;

· Lack of skills to deal with violence against women or to recognise it;

· Problems with social workers which include limited numbers, lack of specialised skills to deal with violence against women, and also the attitude of social workers who respond sooner to referrals made by doctors rather than to referrals made by nurses;

· Male domination of service providers in the medical and police sectors;

· Negative attitudes of police;

· Lack of 24-hour services;

· Lack of shelters and places of safety for victims;

· Lack of gender-sensitivity programmes in all sectors;

· Failure of NGOs and CBOs to adequately educate women on their rights;

· Lack of reporting or under-reporting due to fear on the part of victims.

The district surgeons raised further issues (in addition to the above), which they found problematic.  These included:

· The multiple roles expected of a district surgeon included post-mortems, blood tests in respect of drunken driving cases, rape cases, certain assault cases and medical examinations for prisoners;

· Conducting examinations in respect of applicants for disability grants on behalf of the Department of Welfare;

· Testifying in court where a post-mortem or other medical examination was done;

· The services rendered to rape victims includes an examination, referrals to Frere Hospital for prevention of sexually transmitted diseases and pregnancy – this is in the care of a policewoman; the J88 medico-legal form is completed and handed to the police.  On request from the police, the district surgeon is also available after hours;

· Court participation;

· Lack of a proactive approach by this sector on the area of violence against women.

The interviewees were questioned on the criticisms levelled at district surgeons, which included J88 forms, which are inaccurately or inadequately completed. There was an acknowledgement by one district surgeon that some J88 reports are sloppy and that some district surgeons are reluctant to appear in court.  He felt that some prosecutors could be more proactive in their questioning to elicit the relevant evidence, even if reports were sloppy.  He was of the opinion that there was no need for specialised training as all medical students are given adequate basic training and even a general practitioner in private practice could conduct similar examinations. The problems faced by general practitioners were one of loss of revenues to attend court (despite a witness fee being paid).  Court delays and postponements also had an impact.  Also, whether one will be subpoenaed was also problematic for district surgeons.  He was of the view that cases are lost due to technical problems, which included lost samples; samples mixed up; samples not matched to accused/victim in relevant cases.

Researchers, in order to clarify the issue of non-correlation of samples from laboratories by investigating officers, approached prosecutors/magistrates at Mdantsane Magistrates’s Court.  The response from this sector was:

According to a report from the Cape Town laboratory – the problem in the Eastern Cape is that doctors do not pack specimens correctly with the result that specimens are blotched and tests are inconclusive.  Furthermore, it is apparently the function of the state prosecutor to requisition the results of the analysis of the specimen.  The laboratory will not release the same unless requested to do as this evidence is not always necessary for the successful conclusion of the case.

Criticism was voiced at the functioning of the criminal justice system.  This included police inefficiency; long delays before cases come to court; the rights of the accused are graded above the rights of the victim and the fact that rape is treated as a separate entity from assault.  The view held was that rape should be treated as a comprehensive assault, and hence, this would lead to a general medical examination and gynaecological examination being conducted, and also this assault would be investigated more in-depth.  Rape should no longer be regarded as a special entity but as assault cases so that it becomes part of primary health care.  The national policy is to split the forensic clinical aspect from the pathology.  The pathology will in future fall within the scope of the district surgeon while the clinical work becomes the responsibility of primary health care providers.

Key Issues Highlighted by the Health Sector

· Privacy;

· Resources, for example, counsellors, transport, skills for social workers;

· Police attitudes;

· Lack of sensitivity by service providers;

· Multiple roles expected of district surgeons;

· Court participation;

· Specialised training for emergent doctors/district surgeons;

· Gender-sensitivity;

· Blotched specimens taken to laboratories;

· No laboratory for analysis of specimen in the Eastern Cape.
Recommendations from the Health Sector

For change at clinical level

· Set aside a special room for examinations;

· Refer victims to district surgeons for forensic tests;

· Seek place of safety via social workers;

· In-service training on counselling of survivors;

· Gender-sensitisation workshops for health care workers;

· Counselling for girls on the Termination of Pregnancy Act;

· Post-coital contraception;

· Provide drugs and equipment;

· Rehabilitation of offenders;

· Reorientation of health care personnel;

· Monitor utilisation of services in terms of incidence and treatment;

· Make the case notifiable;

· Compulsory entry of cases into register;

· Follow-up.

For change at socio-legal advocacy level

· Visit family of victim/survivors for psychological support;

· Watch the television news to raise own awareness;

· Consult other agencies for empowerment;

· Refer to intersectoral structures;

· Prepare central points for intervention (legal);

· Disseminate knowledge about the problem;

· Include men in workshops on domestic violence and rape;

· Include programmes for change in student training.

Political Level

· Community empowerment;

· Mobilise women to take collective action;

· Appoint more nurses to render quality service;

· Update nursing curriculum to include violence against women;

· Advocacy within the health care sector for improving relationship between social workers, doctors, nurses and other service providers;

· Campaign to inform women of their rights;

· Encourage all departments to work together;

· Advocate  severe sentences for rapists;

· Advocate  closed courts for all rape cases.

Additional to the above

· Use national and international days for activism;

· Need to look at a comprehensive service and to devise models for that;

· The need to transform South African patriarchal society;

· The need for research at a local level with hospitals acting as catalysts for this.

Recommendations from District Surgeons in East London

· Training of nursing service providers in forensic examination – a pilot study has been started in the Northern Province as the planned training of nurses will overcome the problem in rural areas where women victims have to wait long hours and have to travel great distances to see a district surgeon.

3.6.2  Welfare Sector

This group, comprising mainly social workers that counsel and provide assistance to the communities in the greater East London area, and social workers that provide an intermediary service in court in child-sex abuse cases, argued that there were certain issues and shortcomings as to how the police and courts deal with domestic violence and rape cases.

Some of the critical issues and shortcomings detailed by the social workers in their professional contact with the police were:

· The police service to both the social workers and victims/survivors was unsatisfactory;

· Police, themselves, are unaware of the legal rights of victims/survivors and therefore cannot effectively inform the victims/survivors of their legal rights or how to access the legal recourse;

· In some cases, police fail to open dockets for complaints;

· Police manner and attitude toward complainants at the police station discourages the opening of cases;

· Police, at times, “pass the buck” to social workers without opening a docket;

· Poor communication between police and social workers;

· The ignorance on the part of the police of the severity and psychological trauma suffered by the victims/survivors leading to the complainants being deprived of appropriate assistance;

· Lack of gender-sensitivity and awareness on domestic violence and rape by the police do not provide the “space” for women to relate their experiences in a “safe” environment;

· Police are not trained in dealing with cases of rape and domestic violence;

· Lack of joint intervention between social workers and police officers in dealing with cases of rape and domestic violence;

· There is still a major perception that “domestic violence” cases specifically are “private” matters and therefore the perpetrator is often given the benefit of the doubt.  

Discussions with social workers who work as intermediaries revealed that:

· Due to the limited number of intermediaries, the few are overworked in terms of providing their services to child abuse cases at court;

· Those available are not timeously informed of court dates;

· The problems of language (specifically in East London) – where the greater number of child rape victims are Xhosa-speaking with not enough Xhosa- speaking intermediaries. The Xhosa language itself does not have the appropriate words used in courts, hence conveying the issue is difficult;

· No specialised training for intermediaries as to how to interpret and pass on the correct message;

· Mdantsane-based intermediaries are reluctant to assist in the East London court cases due to long delays in court, short notices and often having to undertake a wasteful, costly journey of approximately 25 kilometres to East London.

Key Issues Highlighted by the Welfare Sector

· Service delivery  by police;

· Lack of knowledge on victims’ rights by police and by the victims themselves;

· Police failure to do their jobs efficiently;

· Attitudes of police;

· No training of police on appropriate legal procedures;

· No joint co-operation between police and social workers;

· Too few social workers who act as intermediaries in child abuse cases;

· No support for victims at court cases.

Recommendations from the Welfare Sector

· Specific training in the areas of rape, domestic violence and intermediary work should be given;

· Specific training has to also be done within  universities/technikons/colleges/schools as part of the curriculum and continuous in-service training to increase skills – for example, management skills;

· Supervision should be done in the line of de-briefing social workers on special cases;

· Evaluation of yearly activities of social workers;

· Increased networking between social workers and stakeholders by establishing a regional forum that meets regularly.

· Court

· All rape and domestic violence cases should be held on camera and one court should be reserved only for child abuse cases;

· Specific times to be allocated to child abuse cases; 

· The finalisation of cases should be completed within a prescribed time – the Attorney General has to give instructions on the matter.  It was suggested that a six-month finalisation period should be prescribed;

· Intermediary social workers to be employed by the Department of Justice specifically for child abuse cases;

· In family interdict hearings; applicants should be notified of return dates so that they can be heard;

· Prosecutors should be afforded time to establish relationships with witnesses and complainants;

· Training of magistrates to be sensitive to the dynamics of rape and domestic violence;

· Bail should be considered in the light of the nature of the case;

· Training of all court officials on the needs of victims/survivors;

· Trained lay caregivers to support victims/survivors through the system.

3.6.3   Police Sector

Representatives from the Duncan Village, Cambridge, Buffalo Flats and Fleet Street Police Stations contributed their views on some of the constraints, problems and shortcomings in dealing with cases of rape and domestic violence.  Formal interviews with police officers were conducted in Gonubie, Beacon Bay, Duncan Village, Fleet Street, and Cambridge by researchers.  Some findings were:

· Cases are prolonged in court for up to two years, leading to cases being withdrawn, and witnesses disappearing;

· Reporting of cases by victims while under the influence of alcohol – police are unable to take proper statements. 90% of the victims are under the influence of alcohol and report the cases days or months later;

· Victims report the cases and thereafter disappear and cannot be traced. False addresses are given by victims;

· Frere Hospital does not contact the police in the cases of rape and domestic violence;

· Problems of rape in customary marriages – tension between custom and law;

· False accusations by wife to husbands or boyfriends;

· Problem with justice – withdrawal of cases based on the first report and no requests for feedback from the police by justice officials;

· Lack of private rooms – police officers are unable to take statements in private;

· Environment is definitely not victim-friendly;

· No co-operation by district surgeons with police investigators;

· Cases get reported to residents of the area – to be reported to the police only days later – often too late to get the necessary evidence;

· The cases of victims/survivors who are mentally impaired are too easily withdrawn;

· Lack of communication between justice/court and the police;

· Lack of availability of social workers;

· Lack of transport at police stations;

· Understaffed police stations resulting in a too-heavy and often diverse workload;

· Ignorance of police officers re the existence of service providers to refer victims/survivors;

· Inability to cope with the deaf and mute complainants – no specially trained police officers to deal with them;

· Police officers do not have the proper training to deal with cases of rape and domestic violence.

Key Issues highlighted by the police sector

· Problems with victims reporting cases while under the influence of alcohol;

· Incorrect addresses being given by victims;

· No co-operation between hospitals and the police;

· Tension between customary marriages and the law;

· False accusations;

· No co-operation from prosecutors and district surgeons;

· No privacy for victims at the police stations;

· Ignorance of service providers in the communities;

· Lack of training;

· Lengthy court cases;

· Victims disappearing and cannot be traced.

Recommendations from the police sector

· Training of police officers – important to be aware of the different roles that police officers have – therefore special training is needed for different police officers, for example, charge officers and investigative officers;

· Organise a meeting of all role-players and stakeholders involved in the issue;

· Set up communication lines – network between all role-players;

· More centres should be opened for rape cases in areas like Mdantsane and these should be more accessible.

3.6.4   Justice Sector

At this focus group, Masimanyane had representatives from the East London and Mdantsane Magistrates’ Courts – approximately 6 – this ranged from prosecutors to magistrates, clerks of the court and attorneys in private practice.  As a follow up to the general focus group, a more in-depth discussion took place with a group of magistrates/prosecutors and staff of Masimanyane and they highlighted their particular problems in working on legal aspects pertaining to domestic violence and rape.  These are:

· Victims often obtain family violence interdicts rather than laying criminal charges. Hence cases are not seen as criminal assault charges;

· Police needed proof of assault before they can act, for example, marks on the body;

· Interdicts are too easily obtainable for both the victim/survivor and the perpetrator;

· Police do not advise victims/survivors of their rights within the legal system;

· The time factor in prosecuting is not prioritised by the courts – due to heavy workloads, limited resources – spatial, human and financial;

· Only if the interdict is violated, does the court have any authority to take action against the perpetrator;

· Most often, the victims/survivors do not want to stand in court and speak out, which  invariably  results in the dismissal of the case;

· Sometimes if there is a breach of the interdict, and a reluctant victim witness is used, the defence attorney/advocate easily manipulates or confuses the victim/witness;

· Prosecutors are overwhelmed with work and staff shortages and as a result cannot spend time convincing victims/survivors to pursue the case;

· The prosecutor often withdraws cases because of the lack of evidence;

· Lack of co-operation from the complainants;

· There were problems with the 1993 Family Violence Act.  The new more comprehensive Domestic Violence Act, 1998 is not in effect as yet;

· Problems with getting the perpetrator to court;

· The abused incidents are viewed in isolation when considering a violation of the interdict – whereas if one viewed it within a continuum of abuse, the perpetrators would be punished more harshly;

· Police are more focused on major crimes rather than “private” or “domestic” crimes;

· At times, the victims/survivors have been assaulted previously, but will only come to court when assaulted severely;

· Often the complainant withdraws the charges;

· The cases take far too long to go to court and the partners have already reconciled;

· Femicide cases show that usually there is a history of abuse prior to the killing of women – this could be a result of the time factor and delays in police and court procedures, which contribute to the lack of safety for victims. 

Key Issues Highlighted by this sector

· Problems - Criminal vs. Civil Law;

· Attitudes of police relating to domestic violence and rape cases – often subsumed under “private” or domestic crimes;

· Police do not inform victims of their rights;

· Lack of resources and time;

· Reluctance of victims to pursue cases.

Recommendations from the Justice Sector

· Use mediation as an alternative to the criminal court and this could be done through the justice system;

· Family counselling usage to resolve problems;

· Use of intermediaries to facilitate the cases to overcome issues of fear;

· Volunteers are needed to run the witness support programmes to explain the processes and procedures;

· The court needs to provide counselling services – the prosecutors highlighted the fact that there are rooms for rape cases and witnesses but the courts are understaffed and there is no person responsible for the supervision of these rooms;

· Women should be educated as to their rights;

· Men to be counselled in conflict and anger management;

· Counselling for gender-violence within the broad violence framework in South Africa;

· Weekend imprisonment – but this is not favoured by Correctional Services;

· More resources should be made available to courts in dealing with the issue of violence against women;

· Some sentencing options suggested: 

· Weekend imprisonment: Space, however, is a problem, and there is a lack of monitoring and subjective discretion on the part of social workers in Correctional Services;  This solution was suggested because the problem of incarceration versus the financial needs of the family precluded full-time incarceration and this was seen as a workable option;

· Community service as a sentencing option – rehabilitation was seen as one but the limitation was the lack of existence of facilities for rehabilitation.

3.6.5   NGO And CBO Sector

Approximately 10 organisations concerned with women’s issues, representing the NGO/CBO sector of the Eastern Cape, provided input for this forum.

Police

· Lack of transport at police stations;

· No privacy at police stations to deal with victims/survivors of rape and assault;

· Incorrect statement writing which is often clouded by police misconceptions;

· Quality of statement taking is often misleading in that there may be critical omissions or additions reflected in statements. This has an impact on the subsequent trial process.

In Rape Cases

· Not giving the victim/survivor information on her rights or on the procedures;

· Dockets are often missing;

· Suspicion that dockets are being sold to perpetrator or his family;

· Above factors contribute to secondary victimisation.

In Domestic Violence Cases

· Not executing the interdict;

· Not informing the victims of her right;

· Police overstep their boundaries, often taking sides;

· Judgemental police attitudes – saying it is a family matter;

· Failure to arrest husbands or partners despite the interdict;

· No recognition of emotional, economical and mental abuse.

Social Workers

· Not being informed on the days to go to court;

· Offloading their work by making referrals to NGOs;

· No follow-up on cases referred to other organisations;

· Lack of training for government social workers working in magistrate’s courts;

· Not taking responsibility for cases;

· Working mainly from their offices rather than visiting the home in the communities;

· Insensitive treatment of clients – who have to go to NGOs for counselling;

· Cause clients to move from office to office without receiving assistance for their problems;

· Lack of professional relationship with their clients;

· Lack of accountability and supervision;

· Lack of communication between the social workers and the hospitals;

· NGOs are not clear on the roles of social workers.

 Court Issues

· Cases are not heard in camera;

· Lack of intermediaries – NGOs are made to fill the gap;

· Cases are often postponed;

· Prosecutors do not respond to NGO requests – no feedback;

· Prosecutors do not take NGOs seriously; 

· Sometimes NGOs end up doing the prosecutor’s work, for example: pre-trial preparation;

· Bail granted too easily to rape perpetrators;

· Court environment is not victim/survivor friendly.

With regard to rape

· Magistrates are not gender-sensitive;

· Child rape cases being postponed indefinitely;

· No differentiation between child and adult rape cases.

With regard to domestic violence cases

· Women are not always given the opportunity to tell their side of the story.

Recommendations from the NGO and CBO Sector

Police

· Gender-sensitivity training for police;

· Paralegal training for police officers;

· Statements to be taken in a private room;

· Statements to be written in a language that the police system and other concerned parties understand;

· Public education and community awareness;

· A victim-friendly structure needs to be established at police stations;

· Training in handling cases of rape and domestic violence;

· Transport availability;

· Accessibility of police stations;

· Accountability should be ensured;

· Provide the complainant with either a written or verbal input on her legal rights and investigative process thereafter;

· Give the survivor an option of language to be used;

· Work through the process of statement-taking as speedily as possible so that there may be a greater chance of arrest if suspect is known;

· Investigating officers should be contacted immediately and introduced to the complainant – investigating officer should also inform the survivor of the progress of the investigation at different periods.

Social Workers

· Training – management skills and capacity building;

· Accountability and supervision;

· Specific training of social workers and intermediaries;

· National council should include counselling on particular topics like rape and child abuse;

· Directory of services should be distributed to all stakeholders.

Court

· Provide facilities to handle cases in camera;

· Training of all justice workers in gender sensitivity training and how to handle cases of rape and domestic violence;

· Public prosecutors to work closely with the investigating officers prior to trials;

· Meet with the complainant before the bail application and assess the safety precautions with the complainant if bail is granted;

· More responsibility and dedication from public prosecutors on behalf of the complainant in terms of preparation; support, etc.

· Specialised prosecutors for handling rape cases;

· More intermediaries with one always on standby;

· Continuous reform of legislation so it becomes more sensitive to victims/survivors;

· Specific courts to deal with child rapes;

· Interdicts need to have return dates;

· Child rape cases should get preference;

· Child rape cases should not be postponed indefinitely but given a specific time frame for completion.

In light of the recommendations received from victims/survivors of rape and domestic violence, service providers, Health, Welfare, Police and the Justice sectors, the recommendations outlined below consolidates the mechanisms, resources and areas of action needed to address the issue of gender-based violence. The following recommendations were made in the Masimanyane Cedaw Shadow Report to the Committee on the Elimination of Discrimination Against Women in June 1998. 

Recommendations
Priority Areas for Action re: Violence against Women

The following priority areas for action were identified:

· Legislation; 

· Service Provision;

· Education and Training (education as institutional);

· Public Awareness;

· Fiscal Commitment;

· Research and Statistics on violence against women – especially the impact of VAW on the economy.

Key Indicators

The impact indicators need to be developed in order to measure effectiveness of programmes and services.  Meanwhile, the following indicators are being used for holding the government accountable:

· Publicise strategies, plans of action and budgets focused on women’s equality/VAW;

· Statistics on the prevalence and the extent on VAW;

· Representation of women at all levels;

· Decentralised service provision including at local levels.

Recommendations

Legislation

The South African government should:

· Ensure ongoing reform of all legislation pertaining to sexual offences and domestic violence;

· Provide training of all service providers in conjunction with relevant NGOs, in gender sensitivity, and the law and its implementation;

· Disseminate information in plain language through accessible mediums for all communities;

· Provide substantive access to justice for all victims/survivors by the provision of victim services at all courts and police stations;

· Send directive to all police stations and courts to disaggregate statistics on VAW including a separate register on femicide victims.

Service Provision

The South African government should:

· Provide health and counselling facilities staffed by trained personnel where women can report cases of abuse, undergo examination and treatment or be given emotional/family counselling;

· Provide accessible and affordable legal services with paralegals to assist women who wish to claim their rights;

· Provide appropriate training for the police, social workers, prosecutors, magistrates, judges, district surgeons and other people involved in dealing with cases of abuse;

· Set up priority; along with this, affordable secure housing should also be provided for women;

· Provide women with safe transport networks.

Education and Training

· Relevant government departments should come up with guidelines on VAW similar to the National Policy Guidelines for victims of sexual violence;

· Systematic training of all relevant role players as well as service providers is strongly recommended;

· The training should happen with relevant role players working in the area – NGOs working with VAW. Exposure to different types of training certainly does help as individual participants, particularly adults, respond to a range of methodologies. Participatory approach is recommended to facilitators;

· Adequate resources for training need to be allocated by government.
Public Awareness

· The South African government should set up a national planning meeting with NGOs across the country to develop a 3 to 5 year strategic plan of action to raise public awareness on violence against women. These campaigns should be co-ordinated in line with the prioritised issues on violence against women.

Fiscal Commitment

· The South African government should begin to show their commitment to shifts in policy, programmes and service delivery to victims/survivors of VAW by shifting current budgets to accommodate them. While the Departments of Justice and Safety and Security, for example, have recognised VAW as a ‘priority area’, neither department has re-distributed or allocated appropriate funds to ensure their policies are deliverable.  Without developing specific budget items that focus on women, promises of ‘effective change’ for women in South Africa are vacuous.

Research

· The South African government should conduct/ensure National Prevalence studies on violence against women;

· Conduct/ensure research into the costs of violence against women to the South African economy.

Conclusion

Although various structures at government level are in place to address the issue of violence against women, the implementation of laws and policies are not actualised.  This could be attributed to a number of factors, which range from limited resources to a lack of knowledge about the gendered nature of this issue.  There is an assumption in South African society that violence against women is a personal and private affair and therefore the political impetus to address this is not as crucial as the broader, global aspects of politics and economics.

The multi-dimensional phenomenon of domestic violence and rape in South Africa is beginning to receive much more attention than was the case in the past.  This exploratory study of the impact of the Justice and other sectors in the greater East London area captures only the “tip of the iceberg” in terms of addressing the issue of violence against women.

The formation of various departments to address the different aspects of South African society has seen the role-players working in isolated compartmentalised entities with its focus on specific aspects. For example, the Departments of Health and Welfare, in focusing on the issue of violence against women, subsumes it within the narrow confines of women’s issues, hence it is seen as a welfare issue.  This, however, is rather damaging, as one needs to view the issue within a holistic paradigm as this issue impacts on the legal, social, welfare and health rights of women.  

It is therefore important that all sectors monitor the trends and liase with each other on the numbers of rape and assault cases and together with collating and talking to women, who come to hospitals etc., one can emerge with a fuller picture.  In this way, there is a mutual and interconnected relationship with the various departments and collaborative work could entail a greater impact on policy documents, changes in attitudes as well as to generate more resources from the government to address gender-based violence. The health costs of treating victims must be weighed against the cost of preventative care if more resources were spent on education, shelter services, policing and prosecution – a strong message would be sent out that this is a crime that is not condoned.  If economic policies benefited women, women would become economically independent and would leave abusive situations much sooner and there would be less usage of the health and welfare sectors.  The concept of one-stop centres that provide a holistic service to victims under one roof could include counselling, medical (including forensic) services and policing. This is an aspect being incorporated into ensuring victims/survivors faster access to services.   

As mentioned earlier, the absence of statistics and the fact that no-large scale national study has been undertaken in this country on this issue makes it difficult to provide a definitive statement on the prevalence of domestic violence and rape.  In undertaking this study, Masimanyane believes that this is just the beginning of more detailed studies to be conducted on the issue.  Studies of this nature provide the experiences, realities and problems encountered by victims/survivors as well as the role-players involved in attempting to restructure the system to facilitate and address the issue of violence against women.

The intensity of the spiral of violence in South Africa, and more especially on women, demands that certain intervention strategies be effected to eradicate this pervasive problem in our society.  Therefore, primary, secondary and tertiary interventions need to be developed to eliminate the conditions that lead to these occurrences.  Primary interventions entail the political restructuring of society – that is, the combating of violence and unemployment, the establishment of and improved housing, health, welfare and educational systems.  Secondary intervention necessitates improved conditions and social structures in place to empower women – public awareness, information distribution and education on the issue, as well as addressing gender roles in society.  Tertiary intervention requires that a comprehensive approach and provision of structures for the treatment of victims/survivors be instituted.
  This requires that over and above crisis intervention to help victims, a more holistic approach be taken by social workers and other practitioners to locate the issue of violence against women in its economic, political and social totality.
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